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VERIFIED FIRST AMENDED COMPLAINT FOR DECLARATORY JUDGMENT AND
INJUNCTIVE RELIEF

Plaintiff Jessica Flintoft, as Clerk of Scio Township (“Flintoft” or the “Clerk™), by her
attorneys, Dykema Gossett PLLC, for her Verified First Amended Complaint against the Scio
Township Board of Trustees (the “Board”) pursuant to MCR 2.118(A)(1) states:

1. There are three overriding legal principles at issue in this case:
(1) First, where a township board “illegally interfere[s] with plaintifft [clerk]’s ability

to perform her statutory duties,” the remedy is for the circuit court to vacate those township

resolutions responsible for the interference. See McKim v Green QOak Township Bd, 158 Mich

App 200, 201; 404 NW2d 658 (1987).




(a) In direct contravention of Michigan law, the Board has passed resolutions
which abrogate the Clerk’s statutory authority. MCL 41.65 provides:

“The township clerk of each township shall have custody of all the records, books, and

papers of the township, when no other provision for custody is made by law. The
township clerk shall file and safely keep all certificates of oaths and other papers
required by law to be filed in his or her office, and shall record those items required by
law to be recorded. These records, books, and papers shall not be kept where they will be
exposed to an unusual hazard of fire or theft. The township clerk shall deliver the
records, books, and papers on demand to his or her successor in office. The township
clerk shall also open and keep an account with the treasurer of the township, and shall
charge the treasurer with all funds that come into the treasurer's hands by virtue of his or
her office, and shall credit him or her with all money paid out by the treasurer on the
order of the proper authorities of the township, and shall enter the date and amount of all
vouchers in a book kept by the township clerk in the office. The township clerk shall also
open and keep a separate account with each fund belonging to the township, and shall
credit each fund with the amounts that properly belong to it, and shall charge each fund
with warrants drawn on the township treasurer and payable from that fund. The township
clerk shall be responsible for the detailed accounting records of the township utilizing the
uniform chart of accounts prescribed by the state treasurer. The township clerk shall
prepare and maintain the journals and ledgers necessary to reflect the assets, liabilities,
fund equities, revenues, and expenditures for each fund of the township.”

(b) The Clerk is the accountant and keeper of records, and the Board of
Trustees is the governing board and local funding unit. Pursuant to MCL 15.181, et. seq., there is
no subordination, and the Clerk is not subordinate to the Supervisor, the Treasurer, or to the
Board of Trustees or its Administrator. In furtherance of the Board’s illegal actions, the divided
Board vested authority in the interim Township Administrator (appointed May 10, 2022) to alter
and manipulate the General Ledger, which are the “journals and ledgers...of the township.” This
action, among prior actions set forth in this pleading, invades and interferes with the Clerk’s
statutory control over such records and was done over the Clerk’s objection in violation of MCL
41.75. In contravention of MCL 41.65, interim Administrator James Merte restricted the Clerk
from controlling access to who may modify the General Ledger module of BS&A—the

township’s enterprise resource planning software—which are the journals and ledgers of the




township. Similarly, in contravention of MCL 41.65, the Supervisor instructed Merte to expand
Deputy Treasurer and Deputy Supervisor Sandra Egeler’s access to allow her to manipulate the
General Ledger module of BS&A.

(i1) Second, appropriations decisions of a public body are not exempt from judicial

review. Wayne County Prosecutor v. Wayne County Board of Commissioners, 93 Mich App 114,
121 286 NW2d 62 (1979). “Whenever a board fails to perform duties imposed by the state

Legislature or constitution, the courts will not hesitate to order performance.” /d. (citations

omitted). Where the Legislature has statutorily imposed on public officials various duties and
obligations, budgeted sums must be sufficient to allow such officers to carry out their duties and
obligations. See id. Township Clerks and Township Treasurers are personally responsible and
liable for carrying out their statutory duties, so the local funding unit must provide the reasonable
and necessary funding for a Township Clerk or Township Treasurer to perform her statutory
functions. See id.; see also VerBerg, Kenneth; Managing the Modern Michigan Township
(1990). The current budgeting and staffing authorized by the Board does not permit the Clerk to
perform her statutory duties and obligations. The Board’s actions in this regard have been
arbitrary and capricious in breach of its appropriations duties.

(1)  Third, a public official may not hold multiple, incompatible public offices.
Oakland County Prosecutor v. Scott, 237 Mich. App. 419, 423; 603 N.W.2d 111 (1999); MCL
15.181, et seq. In this case, the dual appointment of the former Township Finance Director,
Sandra Egeler, as both Deputy Treasurer (as of November 9, 2021) and Deputy Supervisor (as of
May 10, 2022), is incompatible. To appoint Egeler with all the powers of both Supervisor (Chief
Assessor) and Treasurer (Tax Collector) is a radical and egregious incompatible office and

breach of duty under the Incompatible Public Offices Act, MCL 15.181, et. seq. Although there




is no private right of action under this statute, this matter has been referred to the Washtenaw
County Prosecutor’s office. See MCL 15.184. It is mentioned here because it is directly related to
the first two issues set forth above.

PARTIES AND ACTORS

2. Plaintiff Jessica M. Flintoft is the duly elected Clerk of Scio Township, one of
four Township offices established by Article VII Sec. 18 of the Michigan Constitution of 1963
which establishes that the Clerk’s “legislative and administrative powers and duties shall be
provided by law.”

3. Scio Township is a General Law Township in the State of Michigan subject to the
laws of the State of Michigan. It is only the statute, MCL 41.70, not the Constitution which
establishes that there be a Board of Trustees. The Board is comprised of the Supervisor (Will
Hathaway), the Clerk (Plaintiff Jessica Flintoft), the Treasurer (Donna Palmer), and four
Trustees (Jacqueline Courteau, Alec Jerome, Kathleen Knol, and Patrick McLaughlin).

4. James Merte was appointed by the Board as interim Administrator on May 10,
2022, as a part time employee.

5. Sandra Egeler is the Deputy Treasurer, per MCL 41.77, serving at the pleasure of
the Treasurer since November 9, 2021. On May 10, 2022 Supervisor Hathaway appointed Sandra
Egeler as Deputy Supervisor, per MCL 41.61, serving at the pleasure of the Supervisor. Ms.
Egeler continues to serve in her role as Deputy Treasurer at the same time as serving as Deputy
Supervisor.

JURISDICTION AND VENUE

6. Plaintiff’s request for declaratory relief under MCR 2.605 is within the subject

matter jurisdiction of this Court.




7. Venue is proper as Plaintiff and Defendant are both located in Washtenaw
County.

GENERAL ALLEGATIONS

August 17,2021 Resolution 2021-31

8. On November 24, 2020, the Board of Trustees retained James A. Fink as
Township Attorney, per MCL 41.187, to serve four years.

9. On August 12, 2021 the Clerk received a written opinion from Attorney James A.
Fink, that the Township Clerk was the person responsible to prepare and maintain ledgers (and
other financial records) and has the authority to grant/deny access to manipulate (use read/write
functions) the records. Attorney Fink added that “as the responsible party, [the Clerk] must be
able to limit the ability of others to ENTER or REMOVE financial data.” (Opinion, Exhibit 1.)
Attorney Fink, who remains the Township Attorney of record, has not changed his opinion.

10. Immediately before the start of the August 17, 2021 Special Meeting called by the
Supervisor, Attorney Fink met alone with the Supervisor and the Clerk in the Meeting Hall.
Attorney Fink advised both the Supervisor and the Clerk that the Township could not reduce
staffing to a point where the Clerk could no longer carry out her statutory duties, which is
consistent with Wayne County Prosecutor, supra, 93 Mich App at 121.

11. Then, during the August 17, 2021 meeting, Attorney Fink said, “So... who is
responsible for Finance in a Township, and I will repeat what I have said before is that that is
clearly and soundly to me the responsibility of the Clerk who is responsible for the general
ledger and the books and records, and in conjunction with the work that the Treasurer does,
there’s the checks and balances that are there.” (Exhibit 2, Excerpt of Transcript (“Trans.”) p.

56.) Attorney Fink reiterated, “the Administrator cannot usurp the Clerk’s authority.” (/d. p. 59.)




Yet that is exactly the authority the Board has illegally bestowed upon the Administrator, which
showed in practice by the May 2022 actions of interim Administrator Merte, as directed by the
Board.

12. On August 17, 2021, the Board nevertheless adopted Resolution 2021-31 to
“Delegate Authority and Set Jobs for Supervisor and Administrator,” (Exhibit 3), over the
Clerk’s objections and concerns over potential conflict of interest, and contrary to Attorney
Fink’s advice. See Minutes (Exhibit 4) and Excerpts of Transcript of August 17, 2021 Special
Meeting. (Ex. 2.) The Clerk stated unequivocally that it would be unethical and likely illegal to
delegate authority in the manner proposed by the Supervisor and adopted by the Board. (Ex. 2,
Trans. pp. 82-91, 119-123, 130-134.)

13. Resolution 2021-31 was illegal because the Clerk refused to grant consent under
MCL 41.75a for the Board to assign to the Administrator the Clerk’s duty to “prepare and
administer related financial reports.” (Id. pp. 85-85, 119-120, 122.) “Administer” means to
manage or have executive charge of, and thus, administration of financial reports would mean
administration of the journals and ledgers containing financial information. MCL 41.65 is clear
that it is the Clerk who shall prepare and maintain the journals and ledgers of the Township, and
be responsible for the detailed accounting records of the Township.

14. The provision of Resolution 2021-31 stating that the “Budget and Finance
Director reports to the Supervisor...” is illegal and should be vacated because the Budget and
Finance Director position would be an illegal subordination of the Clerk by the Supervisor, in
contravention of MCL15.181. The Clerk is clearly and soundly responsible for finance in a

Township, as the Township attorney advised.




15. Resolution 2021-31 was also illegal because the Board may not delegate to the
Supervisor to be “responsible for the preparation of the Township’s annual financial report to the
state” or “oversee the audit and selection of the auditor and make recommendations for hiring the
same for BOT approval.” The Uniform Budgeting and Accounting Act does, in a Township in
which there is no Manager, designate the Supervisor as chief administrative officer. MCL
141.422b(3)(e). But it is the Township Board (see MCL 141.411 for ‘local unit’ defined) that
must retain certified public accountants to perform audits in compliance with MCL 141.427 and
MCL 141.428. This is a function the Board may not delegate. Further, it is in direct violation of
MCL 141.438(4): “No duties shall be delegated to the chief administrative officer that diminish
any...statutory responsibilities of an elected or appointed official...”

The Board Hires Foster Swift For a Second Opinion

16. On December 28, 2021 the Supervisor proposed that the Township engage Foster
Swift, with Foster Swift Attorney Michael Homier assigned to Scio Township, for additional
general government legal services. The Clerk asked that the proposal be tabled until the Board
received a written determination from Foster Swift that there are no potential conflicts of interest
given its representation of the Township in the Brant v Scio case, and a written determination
from the Township’s insurance carrier that it had no objection to the Township’s engagement
with Foster Swift for both litigation defense in Brant v Scio and general counsel services. The
proposal went forward without such a determination, with Flintoft voting against the engagement
because of the unresolved conflict question.

17. At all times, the Clerk has perceived that Attorney Homier acts as though
Supervisor Hathaway is his client, not the Board of Trustees as a whole. Further, Attorney

Homier continues to represent the Board in this lawsuit notwithstanding the Clerk putting him on




written notice on April 29, 2022 of a potential conflict of interest in representing the Clerk as a

member of the Board on all other matters, learning information in that position relevant to this

suit, and being a participant and witness to certain of the events giving rise to this lawsuit, as set

forth in both the Clerk’s original verified complaint and this Verified First Amended Complaint.
February 22, 2022 Resolution 2022-05

18. At the Board meeting of February 22, 2022, the Board passed Resolution 2022-05
“Updating the Township Administrator Job Description and Authority and Designating FOIA
Coordinator,” (Exhibit 5), over the Clerk’s stated objection under MCL41.75a. The Clerk cited
statute and case law to support her objections, urging the Board to reject this affront to the
separation of powers.

19. Attorney Homier stated at the February 22, 2022 meeting that he was not asked to
and had not addressed the specific question of whether the Board’s assignment of finance
oversight authorities to the Administrator instead of the Clerk infringed upon the Clerk’s
statutory duties or interfered with her ability to carry them out. A copy of the minutes of the
February 22, 2022 meeting, including the pointed discussion with the Attorney Homier at pages
12 to 13, are attached as Exhibit 6.

20. Resolution 2022-05 includes several delegations of authority by the Board to the
Township Administrator that are illegal and must be vacated because they interfere with the
statutory delegations to the Clerk, and violate the separation of powers expressly delegated to
the Clerk by MCL 41.65 and MCL 141.421(1).

21. Resolution 2022-05 was illegal because the Clerk refused to grant consent under

MCL 41.75a for the Board to assign to the Administrator the Clerk’s duty to “prepare and




administer related financial reports.” This was first added by the Board on August 17, 2021, over
the Clerk’s objection and stated lack of consent under MCL 41.75a.

22. Resolution 2022-05 was illegal because the Clerk refused to grant consent under
MCL 41.75a for the Board to assign to the Administrator to “[o]versee and prioritize the
allocation of Finance staff work time to accomplish tasks.” Insofar as Finance staff carry out
work that is the statutory responsibility of the Clerk—which is virtually all of the work of
Finance staff—the Clerk shall retain direct supervision of the staff and oversight of the work, as
attorney Fink correctly opined. MCL 41.65 is clear that it is the Clerk who shall prepare and
maintain the journals and ledgers of the Township, and be responsible for the detailed accounting
records of the Township.

23. Resolution 2022-05 was illegal because the Clerk refused to grant consent under
MCL 41.75a for the Board to assign to the Administrator “ultimate authority over BS&A
administration and accessibility.” (Ex. 5, emphasis in original). This delegation of authority
contravenes MCL 41.65, providing that “[t]he Clerk prepare and maintain the journals and
ledgers necessary to reflect the assets, liabilities, fund equities, revenues, and expenditures for
each fund of the township.” (See also Ex. 2, Trans. pp. 56-59.) Under MCL 41.65, the Clerk
shall “open and keeps a separate account with each fund belonging to the township...” Only the
Clerk and staff deputized by the Clerk have exclusive access to manipulate the journals and
ledgers of the Township.

24.On May 18, 2022, after the Supervisor and the Board directed the interim
Administrator to grant READ/WRITE access to the general ledger to the Deputy

Treasurer/Deputy Supervisor, even Attorney Homier had to agree with the Clerk that any such




access should be “READ” access only with no ability for anyone but the Clerk to manipulate the
general ledger. (5/18/22 Email, Exhibit 7.)

25. Indeed, “custody” means “immediate charge and control exercised by a person or
an authority.” McKim, 158 Mich. App. at 205 (citation omitted). “Paper” means “any writing or
printed document, including letters, memoranda, legal or business documents, and books of
account . . . .” Id. (citation omitted). “Hence, it seems clear that MCL 41.65; MSA 5.57 bestows
a township clerk with the responsibility to exercise control over all township papers,” unless
otherwise provided for by law. /d. (emphasis added). “Although [ ] the township supervisor and
treasurer are statutorily authorized to maintain the books or papers of those offices, see MCL
41.62; MSA 5.53 and MCL 41.78; MSA 5.70, [there is] no other statutory provision which
authorizes a person other than the clerk to have control of the township’s papers.” Id. “It follows
that the board’s resolutions entrusting” access and manipulation of BS&A financial management
modules, including the general ledger, or other townships records and papers, to the township
Administrator and Deputy Supervisor is in contravention of MCL 41.65. See id.

26. This “result is consistent with MCL 41.69; MSA 5.61, which requires the clerk,” -
- not the township administrator or deputy supervisor — “to file a bond ‘especially for the
safekeeping of the records, books, and papers of the township in the manner required by law . . .
7 See id. “A clerk without custody or control of township papers can hardly fulfill her duty of
safekeeping those records.” /d.

27. The February 22, 2022 Resolution conflicts with the Clerk’s statutory duty under
MCL 141.421(1). The Clerk is the “official who by law [ ] is charged with the responsibility for
the financial affairs of the local unit” and who “shall insure that the local unit accounts are

maintained and kept in accordance with the chart of accounts.”
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28. The Board’s February 22, 2022 Resolution providing that the Township
Administrator has “ultimate authority over BS&A administration and accessibility” prevents the
Township Clerk from performing her statutory obligations, as the Clerk would not maintain
control over access to BS&A modules that are required for the preparation and maintenance of
the journals and ledgers of the Township. Yet this is precisely the authority granted under the
illegal February 22, 2022 Resolution that the new interim administrator and deputy supervisor
purport to rely on for invading the Clerk’s access and ability to control the general ledger. (Ex. 7,
email from interim Administrator Merte.)

29. By statute, the Clerk must have custody and control of the journals and ledgers.
MCL 41.65. Without such custody and control, the Clerk cannot fulfill her obligation to ensure
that these journals and ledgers have integrity, for which she is personally responsible, as such
records could be modified under standards unknown to the Clerk.

30. Under the heading of “Information Technology and Data Management” of the
Administrator’s job description, bullet point 2 of the illegal job description of Resolution 2022-
05 provides for the Administrator to “[h]old ultimate authority over administration of all
software including assignment of access.” (Ex. 5, emphasis added). This illegally places
ultimate access to Township records with the Administrator. The Board’s delegation of authority
to the Township Administrator, as a direct report to the Board, is the Board’s method of
controlling the Township’s finance function with the Supervisor to the exclusion of and in
violation of the Clerk’s statutory duties, and is an illegal subordination of the Clerk to the Board
of Trustees.

31. On May 12, the Clerk held a meeting with newly appointed interim Administrator

Merte. Mr. Merte told the Clerk that he and Hathaway had agreed to his temporary appointment
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about two weeks prior, that Hathaway had instructed Merte not to discuss with other members of
the Board of Trustees, a condition to which Merte agreed. Merte said that the Supervisor had
expressly instructed him to immediately gain required access to BS&A to provide Sandra Egeler
the ability to manipulate the General Ledger. The Clerk condemned the plan, and directed Merte
not to proceed, citing her office of Clerk and MCL 41.65. The Clerk encouraged Mr. Merte to
reach out to Township Attorney James A. Fink, for counsel. The Clerk followed up this verbal
direction with written direction. (Ex. 7 (May 15, 2022 email).)

32. On the afternoon of May 13, the Clerk held a direct call with the auditor David
Helisek of Plante Moran and confirmed his concurrence with the Clerk’s determination that in an
effort to maintain integrity of the Township’s journals and ledgers she would not allow the
conflicted Deputy Treasurer & Deputy Supervisor Egeler permission to manipulate the General
Ledger module of BS&A. Auditor Helisek confirmed that if Egeler were in fact assigned to
prepare for the Township’s annual audit, that Egeler could read existing records without access
to manipulate the General Ledger module of BS&A. Auditor Helisek encouraged the Clerk to
withhold such access—as an appropriate minimal internal control for the Clerk to maintain. The
Clerk and Auditor Helisek also discussed additional testing that Plante Moran would conduct
during the audit to detect improper manipulations of the journals and ledgers of the Township.

33. Just after 5:00pm on Friday May 13, 2022, at the direction of Supervisor
Hathaway to NetSmart, the Township’s IT Managed Services Provider, James Merte
received his own permissions to, and extended permission to Sandra Egeler, to manipulate
the General Ledger module within BS&A which are a portion of the current journals and

ledgers of the Township, in contravention of MCL 41.65.
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34. Around 7:00pm on Friday May 13, 2022 the Clerk restored Sandra Egeler’s
regular access to view the General Ledger, restricted so that she could not manipulate it. By
Saturday morning, Mr. Merte had revoked the Clerk’s necessary Administrator access,
removing any ability for her to control who enters what into the journals and ledgers of the
Township, in violation of MCL 41.65 and other statutes. The Clerk demanded access be
restored, and for authority under which these actions were taken. (Ex. 7.)

35. Again, by statute, the Clerk must have custody and control of the journals and
ledgers. Without such custody and control, the Clerk cannot fulfill her obligation to ensure that
these journals and ledgers have integrity, for which she is personally responsible, as such records
could be modified under standards unknown to the Clerk. This illegally places access to and the
ability to manipulate the General Ledger with the Administrator and Board of Trustees, and with
the Deputy Treasurer & Deputy Supervisor and, ultimately, the Treasurer and Supervisor. The
Clerk’s demand to restore her authority has been denied by said officials.

Insufficient and Undertrained Finance Staff

36. For many years in Scio Township, Boards have annually approved deficit budgets
for its General, Water, and Sewer Funds—meaning that % of the Township’s $18 million annual
budgeted expenditures exceed revenues. Boards further adopted significant year-end budget
amendments to increase the budgeted amounts to meet actual year end expenditures—a poor
practice discouraged by any standard. The Township has rarely conducted meaningful financial
planning for its regular operations or capital plans, and has few written policies or procedures to
guide its financial and human resources operations. The qualifications and capacity of Scio’s

finance team fall far short of what is recommended or typical.
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37. For decades, the Township has had only two finance staff positions, fewer than is
recommended by The Woodhill Group (“WHG”) (Exhibit 8) and former Township
Administrator Rowley. (Exhibit 9). Historically, the two finance positions have been those of
Finance Director and Finance Manager. But the Finance Director position has remained vacant
since November 9, 2021, and the Finance Manager needed paid time off in March 2022 due to
family medical issues, and she was approved for a primarily remote and wholly flexible schedule
through December 31, 2022 for the same reason.

38. Former Administrator Rowley summarized the Township’s insufficient finance
team with his proposal to the Board for the April 12, 2022 meeting as well as Attachment A to
his Proposal, which set forth a comparison of typical township finance staffing versus Scio
Township finance staffing. (Exhibit 10.)

39. Rowley explained: “While a typical sized jurisdiction will generally have four (4)
to five (5) full time employees in the finance department of varying skills, abilities and
certifications, the Township of Scio has one (1).” (Ex. 10.) “The Finance Director position was
vacated by the Township Board in November 2021. This staff reduction left only the Finance
Manager as the entire Finance team.” (/d.)

40. Even when the Township had two finance employees (still below the number
needed), neither of them held requisite certifications or had significant experience in public
finance anywhere outside of Scio Township. The Township has grown, regulations and rules
have become more complex, technology has advanced, and the field of government finance has
matured and become more specialized. The work has fundamentally changed, but the Township

has not invested in its staff enough to keep up with what have long been current standards.
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41. On November 9, 2021, Ms. Egeler vacated the position of Finance Director,
leaving only the position of Finance Manager filled. The already underqualified team was now
reduced to half. The Clerk’s many proposals to fill the vacancy—permanently or temporarily—
have been blocked. The Board of Trustees has chosen to retain its power to hire Township staff,
making the Board’s approval necessary, even for the positions of Finance Director and Finance
Manager which report directly to the Clerk and have long been budgeted.

Serious Errors By The Understaffed and Undertrained Finance Team

42. Over multiple years, auditors have found many errors and failures to follow
regulations by the Township, with the Township never catching up to current standards of
practice. In the most recent audit for the year ending March 31, 2021, the auditor noted four
instances of noncompliance with laws and regulations—two of which were material weaknesses:
(1) Treasurer not having provided required Investment Reports to the Board; and (2) a deficiency
in Township internal controls due to having assigned only one person, the Finance Director (a
currently vacant position)—and not two people—to prepare and submit data for a required
actuarial valuation. The Auditor’s letter to the Board explained that this finding means that there
exists a “reasonable possibility that a material misstatement of the entity's annual or interim
financial statements will not be prevented or detected on a timely basis.”

43. The Clerk and Treasurer submitted a required Corrective Action Plan to the
Department of Treasury outlining plans to correct these deficiencies, but they have been unable
to implement any of these to date due to the Board’s continued refusal to hire qualified finance
staff.

44. Former Administrator Rowley excoriated the Board on March 22, 2022: “Let’s

just cut to the chase. We don’t have any plan.” Referring to Scio’s unusually affluent tax base,
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Rowley decried, “It’s the only reason your doors are still open. If this was a normal general law
township you would have been bankrupt a long time ago. If that sounds harsh, I’'m sorry. You’ve
asked for my professional opinion and I'm giving it. You need additional financial staff.”
(Exhibit 11, MLIVE article Mar 2022; see also Exhibit 12 (Rowley’s resignation letter).)

45. Yet, Supervisor Hathaway has repeatedly expressed his belief that the segregation
of duties—a cornerstone of internal financial controls—is unnecessary, and that the Deputy
Treasurer & Deputy Supervisor Egeler can receive and hold custody of monies, as well as create
or modify the accounting records. State rules for the Township dictate otherwise: “An individual
is not to have responsibility for more than one of the three transaction components:
authorization, custody, and recordkeeping.” See Accounting Procedures Manual for Local Units
of Government in Michigan, Michigan Department of Treasury, July 2007.

46. As consequence of the undertrained staff, significant and frequent errors have
been made, and recently a few have come to light. On April 26, 2022, Treasurer Palmer publicly
announced that during the Tax Settlement process in March the County Treasurer discovered that
the Township Treasurer Palmer had failed to place the County Roads millage request and the
Conservation District millage request on the winter tax collection, a $750,000 short fall in
Township collections for the County. (See Exhibit 13.) No internal investigation has been
announced into this unprecedented error.

47. Another error consequent to undertrained staff is an accounting error in violation
of GASB Statement No. 33, issued in 1998, which formalizes the ‘matching principle,” a bedrock
of accounting. It was only in November 2021 that this issue was resolved. Up to that time, the

then-Finance Director, Ms. Egeler, operated with little meaningful oversight or internal controls
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over general journal entries. Once she vacated the position, the Finance Manager took over and
began booking current year entries correctly at the direction of the Clerk.

48. Voters first passed a special assessment district levy for fire services in November
2008, with the first levy on December 1% 2008 with $1,006,653 collected by mid-February 2009.
Instead of booking this $1,006,653 as revenue for the current Fiscal Year, it was booked as
revenue for the next Fiscal Year. Each of the 13 years since, the Fire Fund has been one year
behind on revenue that should have been made available for its intended use. (Balance Sheet and
Account Balances for Fire Fund from FYEO09 through FYE23, Exhibit 14.) Plaintiff and Fire
Chief Houde raised this apparent year over year accounting error in prior conversations, and had
verified information. Auditor Helisek from Plante Moran criticized the Township for its past
accounting—confirming that under the authority for this special assessment levy—that revenue
raised should be booked in the same year as expenses. The Clerk, responsible for accounting
records of the Township, has stated her intent to right this mistake by entering a prior period
adjustment of $1,819,431 to the Fund Balance of the Fire Fund.

Administrator Resigns in Protest of Board’s Refusal to Act

49. David S. Rowley, a veteran municipal official, started as Township Administrator
on December 1, 2021. Rowley put forth several proposals to address the emergency and longer
term requirements for qualified financial staff, with the Board majority rejecting them all. (£.g.,
but not limited to, Exs. 9, 10, 12.)

50. The Township has an upcoming annual audit for the year ending March 31, 2022,
yet the Township is not prepared with the necessary resources or staff to do either, and is now
already behind in year-end closing activities. Yet still, at the March 22, 2022 meeting of the

Township Board, by a vote of 5-2, the Board again tabled the most recent proposal to fill these
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most immediate needs. This has been the subject of proposals by the Clerk and the former
Administrator for more than a year, which the Board has tabled, ignored, or rejected, culminating
in an emergency state of the Township’s financial affairs.

51. On April 12, 2022 Administrator Rowley announced his resignation effective
May 15, 2022 in protest over the Board majority’s repeated and steadfast refusal to implement
finance staffing required for responsible internal controls and management. “Ongoing township
events have clearly demonstrated that there will never be agreement between myself, and Scio
Township elected officials as to the princip[le]s of good governance regarding local government
fiscal management and certified oversight.” (Ex. 12.) And, “I do call on the Board of Trustees to
fill the vacant Finance Director position with an experienced individual who holds a Master of
Business Administration degree or who is a Certified Public Accountant and to conduct a three
(3) to five (5) year internal audit to fully understand the status of township finances.” (/d.)

COUNTI1-
DECLARATORY JUDGMENT OF THE CLERK’S STATUTORY DUTIES AND
VACATING RESOLUTIONS INTERFERING WITH THOSE DUTIES

52. Plaintiff fully incorporates the preceding paragraphs as though fully restated
herein.

53. Pursuant to the Michigan Constitution—Article VII, Section 18— “In each
organized township there shall be elected for terms of not less than two nor more than four years
as prescribed by law a supervisor, a clerk, a treasurer, and not to exceed four trustees, whose
legislative and administrative powers and duties shall be provided by law.”

54. The Clerk’s duties are set forth in MCL 41.65 and as well as in MCL 141.421(1).

55. MCL 41.65 provides: “The township clerk of each township shall have custody of

all the records, books, and papers of the township, when no other provision for custody is made
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by law.” There are some papers that are the custody of the Treasurer and some that are the
custody of the Supervisor, but most Township records are the custody of the Clerk.

56. “The township clerk shall also open and keep an account with the treasurer of the
township, and shall charge the treasurer with all funds that come into the treasurer’s hands by
virtue of his or her office, and shall credit him or her with all money paid out by the treasurer on
the order of the proper authorities of the township, and shall enter the date and amount of all
vouchers in a book kept by the township clerk in the office.” MCL 41.65.

57. “The township clerk shall also open and keep a separate account with each fund
belonging to the township, and shall credit each fund with the amounts that properly belong to it,
and shall charge each fund with warrants drawn on the township treasurer and payable from that
fund.” Id. “The township clerk shall be responsible for the detailed accounting records of the
township utilizing the uniform chart of accounts prescribed by the state treasurer.” Id. “The
township clerk shall prepare and maintain the journals and ledgers necessary to reflect the assets,
liabilities, fund equities, revenues, and expenditures for each fund of the township.” /d.

58. Under MCL 41.69, Plaintiff, as Township Clerk, was required to “give a bond to
the township in the sum and with sureties that the township board requires and approves,
conditioned for the faithful discharge of the duties of the office according to law, including the
safekeeping of the records, books, and papers of the township in the manner required by law[.]”

59. Through a series of actions, most notably but not limited to August 17, 2021, and
February 22, 2022, and May 10, 2022 through the present, the Board, spearheaded by the
Supervisor with the support of his band of three trustees, has endeavored to whittle away the
Clerk’s authority and oversight over finance matters and invade her access and control over the

Township’s records and general ledger to the point that she cannot perform her statutory duties.
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60. These efforts culminated with the February 22, 2022 Board Resolution, (Ex. 5),
under which the Board vested extensive finance authority with the Township Administrator so
that such finance functions are controlled by the Board rather than the Clerk. Under the guise of
this authority, these efforts have reached a crescendo as of the May 10 appointment of Merte and
Egeler as interim Administrator and Deputy Supervisor, respectively, as access and read/write
authority to the general ledger continues to jockey out of the Clerk’s control. A screenshot
showing interim Administrator Merte’s provision of access to the records that the Clerk is
supposed to exclusively control, including access to manipulate the general ledger, to the dual
Deputy Treasurer and Deputy Supervisor, Ms. Egeler, is attached as Exhibit 15.

61. Under MCL 41, it is not the Administrator’s or Deputy Supervisor’s job to
prepare and administer financial reports. In fact, it would create a subordination, contrary to
MCL 15.181.

62. The February 22, 2022 Resolution conflicts with the Clerk’s statutory duty under
MCL 141.421(1). The Clerk is the “official who by law [ ] is charged with the responsibility for
the financial affairs of the local unit” and who “shall insure that the local unit accounts are
maintained and kept in accordance with the chart of accounts.”

63. MCL 41.75a prohibits the Board from assigning duties statutorily vested in the
officers elsewhere unless the officer consents. This is the statutory authority under which the
Clerk has steadfastly declared—beginning June 1, 2019 when she was first appointed Clerk and
many times thereafter on the record of meetings — she does not grant consent for another person
to supervise and direct the work of the Finance Director (vacant since November) and Finance
Manager insofar as they conduct work to carry out the Clerk’s statutory duties and/or the Clerk’s

ability to carry out her statutory duties is otherwise impeded.
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64. The Board’s February 22, 2022 Resolution providing that the Township
Administrator has “ultimate authority over BS&A administration and accessibility” prevents the
Township Clerk from performing her statutory obligations, as the Clerk could no longer prepare
and maintain the journals and ledgers necessary to reflect the assets, liabilities, fund equities,
revenues, and expenditures for each fund of the township. These present-day journals and
ledgers include the BS&A modules of the General Ledger, Fixed Assets, Payroll, Accounts
Payable, Purchase Orders, Utility Billing, Miscellaneous Receipts, and Cash Receipts.

65. By statute, the Clerk must have custody and control of the journals and ledgers,
including the over 1,900 accounts within the General Ledger. Without such custody and control,
the Clerk cannot fulfill her obligation to ensure that these journals and ledgers have integrity, for
which she is personally responsible, as such records could be modified under standards unknown
to the Clerk.

66. It is not within a Township Board’s authority to shrink the Clerk’s statutory
duties. As an elected officer NOT an employee of the Board, the Clerk is not subordinate to the
Board.

67. Thus, this a case of actual controversy between the parties in which Plaintiff
contends she has the statutory duties that impact her maintenance of the Township’s records and
express finance functions and, therefore, must be the direct supervisor of the finance staff, and
the majority of the Board denies these facts, as set forth in the August 17, 2021 and the February
22, 2022 Resolutions, and the Board actions beginning not later than May 10, 2022 under the

guise of those Resolutions.
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68. A declaratory judgment is necessary for the purpose of settling and affording
relief from uncertainty with respect to the rights, status, and future legal relations between the
parties.

WHEREFORE, Plaintiff is entitled to a declaration by this Court, pursuant to MCR
2.605, that:

(a) the Clerk must, as a matter of law, have all direct supervisory authority of
any finance staff hired by the Township and must have the authority to make finance staffing,
including hiring decisions, as the financing functions directly implicate and affect the Clerk’s
ability to perform the statutory duties of the Clerk’s office;

(b) the Clerk must, as a matter of law, hold ultimate authority over who may
be permitted to manipulate the journals and ledgers, including the accounts and accounting
records of the Township, as enumerated in MCL 41.65 including those that are the BS&A
modules of the General Ledger, Fixed Assets, Payroll, Accounts Payable, Purchase Orders,
Utility Billing, Miscellaneous Receipts, and Cash Receipts.

() the Clerk must, as a matter of law, have custody of the journals and
ledgers, including the accounts and accounting records, and all other records of the Township
when no other explicit provision by law has been made, including those that exist in BS&A or
other enterprise management software.

(d) portions of the August 17, 2021 Resolution 2021-31 to Delegate Authority
and Set Jobs for Supervisor and Administrator violate the Clerk’s statutory duties and shall be
vacated;

(e) in the Supervisor job description of August 17, 2021, the provision that the

Supervisor “Supervise the budget function...” is illegal and shall be vacated because the Budget
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and Finance Director position does not exist because it would be an illegal subordination of one
office by another.
() in the Supervisor job description of August 17, 2021, the provision under

2

“Financial Reporting and Audit Function...” is overbroad and illegal and shall be vacated
because, although the Supervisor is the chief administrative officer under MCL141.434, his
statutory role is only to request an extension of the audit, and to submit the annual financial
report to the state, which is a simple form report that is based on the audit which is the
responsibility of the Board.

(2) The portions of the February 22, 2022 Resolution 2022-05 to Amend
Administrator's Job Description and Amended Job Description that violate the Clerk’s statutory
duties set forth above are illegal and shall be vacated.

(h) The portion of the February 22, 2022 Resolution 2022-05 providing in the
Administrator job description that “All Township employees...report upward to the Township
Administrator” is overbroad, illegal and shall be vacated because the Clerk must have
supervision over the work of finance staff who prepare and maintain the journals and ledgers of
the Township to perform who statutory duties as Clerk for which she is personally responsible.

(1) The portion of the February 22, 2022 Resolution 2022-05 providing in the
Administrator job description to “Oversee and prioritize the allocation of Finance staff work time
to accomplish tasks” is overbroad, illegal and shall be vacated because the Clerk must be able to
supervise the work of finance staff performing the Clerk’s statutory duties for which she is
personally responsible.

) The portion of the February 22, 2022 Resolution 2022-05 providing in the

Administrator job description to “Hold ultimate authority over BS&A administration and
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accessibility” is overbroad, illegal and shall be vacated because the Clerk must have control and
custody over who has access to manipulate the journals and ledgers of the Township, as well as
maintenance of the accounts of the Township, to perform the Clerk’s statutory duties for which
she is personally responsible.

(k) The portion of the February 22, 2022 Resolution 2022-05 providing in the
Administrator job description to “Hold ultimate authority over administration of all software
including assignment of access,” insofar as this relates to access to Township records, is
overbroad, illegal and shall be vacated because the Clerk must have control over access to
Township records to perform the Clerk’s statutory duties for which she is personally responsible.

)] The Board’s May 10, 2022 motion to hire James Merte as Interim
Township Administrator and authorize the Supervisor to sign the employment agreement
prepared by the Township’s Labor and Employment Attorney, is void, as it purports to pass these
same authorities along to a new Interim Administrator as set forth in the illegal February 22,
2022 Resolution, and purports to effect such authority while David Rowley was still
Administrator through May 15, 2022.

(m) The Supervisor’s May 10, 2022 appointment of Deputy Treasurer Sandra
Egeler as additionally Deputy Supervisor is void as such action creates a violation of
MCL15.182, restriction on a public employee holding two or more incompatible offices at the
same time.

COUNT II - DECLARATORY JUDGMENT AND INJUNCTION OF THE BOARD’S
IMPROPER APPROPRIATIONS DECISIONS IN THE FINANCE DEPARTMENT

69. Plaintiff repeats and re-alleges all of the preceding allegations as though fully

stated herein.
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70. For the reasons stated in and supporting Count I, the Board’s illegal Resolutions
and actions interfering with the Clerk’s ability to perform her statutory duties must be vacated
and enjoined pursuant to McKim v Green Oak Township Bd, 158 Mich App 200, 404 NW2d 658
(1987).

71. For the reasons stated in and supporting Count I, the Clerk must, as a matter of
law, have all direct supervisory authority of any finance staff hired by the Township and must
have the authority to make finance staffing decisions, including hiring, as the financing functions
directly implicate and affect the Clerk’s ability to perform the statutory duties of the Clerk’s
office.

72. To date, the Board’s refusal to appropriately staff the finance team (despite
having it budgeted) constitutes a dereliction of its duties in an arbitrary, capricious and vexatious
manner, which much be enjoined.

73. Appropriations decisions of a public body are not exempt from judicial review.

Wayne County Prosecutor, 93 Mich App at 121. (emphasis added). “Whenever a board fails to

perform duties imposed by the state Legislature or constitution, the courts will not hesitate to

order performance.” /d. (emphasis added) (citations omitted). Where the Legislature has
statutorily imposed on public officials various duties and obligations, budgeted sums must be
sufficient to allow such officers to carry out their duties and obligations. See id. Due to the fact
that Township Clerks and Township Treasurers are personally responsible for carrying out their
statutory duties, the local funding unit must provide the reasonable and necessary funding for a
Township Clerk or Township Treasurer to perform her statutory functions. See id.; see also

VerBerg, Kenneth; Managing the Modern Michigan Township (1990).
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74. The current budgeting and staffing of the finance team by the Township does not
permit the Clerk to perform her statutory duties and obligations. The Board’s actions in this
regard have been capricious and arbitrary, and indeed vexatious, evidencing a total failure to
exercise discretion.

75. Contrary to the Board’s red herring position previously argued in this case, this is
not a “minimum staffing” argument. Rather, under Wayne County Prosecutor, 93 Mich App at
121, the Board must as a matter of law exercise its discretionary appropriations decisions in a
manner which is not arbitrary or capricious and which permits the Board and its officers to meet
their statutory duties. The Board has wholly failed to do so.

76. The WoodHill Group has assisted Scio Township in finance matters many times
over many years. WHG was founded by a team of government finance officers with over a
century of combined experience as a solution to shortfalls in staff expertise in accounting,

finance and treasury departments. See https://www.woodhillgrp.com/company-profile. Its

consulting firm engages recently retired finance professionals from government entities, local
businesses and non-profits to bring financial know-how back into the fold of local governments
and establishments. /d.

77. Colleen Coogan is a CPA of WoodHill Group. She is also a Certified Public
Finance Officer (CPFO) by the Government Finance Officers Association of the United States
and Canada. She began consulting in the private sector in 1986. She specializes in designing and
streamlining accounting functions and financial reporting for usability and readability. See

https://www.woodhillgrp.com/colleen-coogan.

78. Ms. Coogan has suggested a total of 2.5 Full time equivalent in finance staffing

for the Scio Township Clerk’s office. (Ex. 8.) Ms. Coogan’s suggested model includes a 1.0 FTE
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Controller, responsible for audit coordination, accounting oversight, General Ledger Journal
Entry approvals, and monthly financial reporting. In addition to the Controller, she recommends
1.5 FTE support staff with responsibility for Accounts Payable, payroll, and miscellaneous
Receivables.

79. In looking holistically at Scio Township’s finance and accounting needs, and
considering other jurisdictions of similar size and budget, former Administrator David Rowley
recommended 4.0 Full Time Equivalent. (Ex. 9.) This model includes a Finance Director who
either has a Graduate degree (MPA, MBA, MSA), or CPA, or CPFO certification. (/d.) The
second position is that of Finance Manager (existing position that is currently filled), who reports
to the Finance Director. (/d.) The third position is for an entry level finance position such as
Accounting Clerk or Accounting Specialist, who would report to the Finance Manager, and
whose credentials should include a Bachelor’s degree with major in government finance or
accounting. (/d.) This new position would be tasked with data entry for multiple BS&A
programs utilized by the Township. Finally, the fourth position recommended by Administrator
Rowley is that of the current Utility Billing Clerk but expanded to full time status. Rowley’s
suggested model would move the Utility Billing Clerk to the Finance Team, with direct reporting
to the Finance Manager, and with duties that include providing back-up support as needed for
Accounts Payable, payroll, et cetera, for the finance team.

80. Auditors have repeatedly admonished the Township’s failures, and recent
mistakes in treasury have only sharpened the critical lack of financial expertise needed in the
Township.

81. Plaintiff will suffer irreparable harm and does not have an adequate remedy at law

if Defendant is permitted to ignore its obligations and duties with respect to finance staffing
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already budgeted but unretained, thereby wrongfully interfering with and making impossible the
Clerk’s ability to perform her statutory duties as Scio Township Clerk.

82. Defendant must be enjoined from wrongfully exerting authority and oversight
over the Township’s finance staff to the exclusion of the Clerk notwithstanding the finance
staff’s direct impact upon the Clerk’s ability to perform her statutory duties. The Board’s
appropriations failings have been arbitrary, capricious, vexatious, and in violation of its
appropriations duties.

WHEREFORE, Plaintiff respectfully requests injunctive relief: (1) enjoining
Defendant from wrongfully interfering with and obstructing her ability to perform her statutory
duties as Scio Township Clerk; and (2) enjoining Defendant from exerting authority and
oversight over the Township’s finance staff to the exclusion of the Clerk notwithstanding the
finance staff’s direct impact upon the Clerk’s ability to perform her statutory duties; and (3)
mandating proper appropriations in compliance with the Board’s duties to retain qualified
finance staff for the Clerk and Treasurer to be able to meet their statutory duties.

COUNT II1 - ATTORNEYS FEES

83. Plaintiff repeats and re-alleges all of the preceding allegations as though fully
stated herein.

84. Plaintiff does not relish bringing this suit. Plaintiff acknowledges and deeply
regrets the dysfunction of the current Board. Plaintiff has made a career devoting herself to civil
service and has strong convictions about serving her constituency with the utmost faithfulness,
ethics, and lawfulness.

85. As set forth above, there is a history of wrongful action taken by the Board.

Plaintiff has resisted bringing suit or otherwise incurring Township expenses until the situation
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became untenable, and the very tenets of separation of powers and avoidance of conflict that are
the cornerstone of our government became so threatened by the Board. The Board’s recent
diversion of all of her authority over financial affairs and access to the Township’s records,
including the General Ledger, to the Township Administrator, which is in reality a delegation of
such authority to the Board; and to the Deputy Treasurer & Deputy Supervisor, renders the Clerk
a lame duck unable to fulfill her statutory duties and potentially exposing her to personal
liability. The Board is setting dangerous precedents of conflicts of interest and the elimination of
checks and balance which, for the good of the Township and for the necessity of the Clerk’s
office, must be swiftly ended.

86. For all of these reasons, the Clerk was compelled to do what is right and bring this
action for the protection of the Township and the Clerk’s Office. She has expended her own
funds to do so as the direct result of the Board’s improper and illegal conduct. Under McKim v
Green QOak Township Bd, 158 Mich App 200, 207-08; 404 NW2d 658 (1987), this Court may, in
its discretion, award attorneys fees to “a public official [who] incurs attorney fees in connection
with asserting or defending the performance of his or her legal duties.” Citing Smedley v City of
Grand Haven, 125 Mich 424; 84 NW 626 (1900), Exeter Twp Clerk v Exeter Twp Bd, 108 Mich
App 262; 310 NW2d 357 (1981), and City of Warren v Dannis, 136 Mich App 651; 357 NW2d
731 (1984).

WHEREFORE, Plaintiff respectfully requests the Court award her the reasonable
attorneys fees and costs incurred in bringing this action to enforce her statutory duties as Clerk
and promote and protect the financial welfare of the Township.
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Date: May 19, 2022

By:

Respectfully submitted,

DYKEMA GOSSETT pLLC

s/ Mark J_Magyar

Mark J. Magyar (P75090)

Attorneys for Plaintiff

Capitol View: 201 Townsend St., # 9
Lansing, MI 48933

(616) 776-7523 (direct)

VERIFICATION

Jessica M. Flintoft, being duly sworn, deposes and says: (1) I am over t

00

ne age of

eighteen and understand the obligation of an oath; (2) I am the duly elected Clerk of Scio

Township; and (3) I have read the foregoing Verified First Amended Complaint and $wear that

the allegations stated therein are true and accurate based on my personal knowled;

information provided to me by others which I believe to be true and accurate, and/or

pe, and/or

the books

and records maintained by me in the ordinary course of my statutory duties and maintenance of

the Township’s books and records as Clerk.

Subscribed and sworn to before me

this ﬁ day Ma;

o 1] W@r

Je 1ca M. Flintoft
Clerk, Scio Township

W

Krigly Aiken
Notary Public State of Michigan
Jackson Courty

¥y »mwm 511212028
Acting in the County of
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