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INTRODUCTION

Plaintiff presents two core legal principles: (1) where a township board “illegally
interfere[s] with plaintiff [clerk]’s ability to perform her statutory duties,” the remedy is for the
circuit court to vacate the board’s actions, see McKim v Green Oak Township Bd, 158 Mich App
200, 201 (1987); and (2) hiring decisions of a public body are not exempt from judicial review,
and courts will not hesitate to order a public board to perform its duties imposed by the state
Legislature or constitution. Wayne County Prosecutor v. Wayne County Board of
Commissioners, 93 Mich App 114, 121 (1979). Early summary disposition is proper for applying
these legal principles to the undisputed facts. McKim, 158 Mich App at 203.

The Defendant Scio Township Board of Trustees (the “Board”) redefined and expanded
the job descriptions of the Supervisor and Administrator under Resolutions 2021-31 (August 17,
2021) and 2022-05 (February 22, 2022) in ways that illegally delegated duties that statutorily
belong to the Clerk under MCL 41.65 without her consent and over her steadfast objections. The
Board then relied upon these Resolutions to direct the administrator to grant illegal access to the
Deputy Supervisor to manipulate the township’s general ledger and revoke certain access of the
Clerk to the Township’s books, records and papers in clear and direct violation of MCL 41.65.

Under McKim, the remedies are for this Court to enjoin the Board’s violations, vacate the
offending portions of the Resolutions, and retain continuing jurisdiction to ensure the Clerk is
not prevented from doing her job. The Court may and should also order the Board to comply
with its obligations to supply the Clerk with the staff necessary to perform her statutory duties.
Finally, the Court should award fees and costs. A proposed Order is attached as Exhibit D.

APPLICABLE LEGAL STANDARDS

Plaintiff moves for summary disposition as to all three Counts of the Verified First
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Amended Complaint (“VFAC”) pursuant to MCR 2.116(C)(10), which tests the factual support
for the claims. Spiek v Mich Dep’t of Transport, 456 Mich 331, 338 (1998). The Court must
consider the pleadings and any depositions, affidavits, admissions, or other documentary
evidence. MCR 2.116(G)(5); Singerman v Municipal Service Bureau, Inc, 455 Mich 135, 139
(1997). Defendant, as the non-moving party, has the burden of showing that a genuine issue of
material fact exists, and it cannot rely on mere allegations or denials. MCR 2.116(G)(4); Dep’t of
Social Ser v Aetna Cas & Sur Co, 177 Mich App 440, 445 (1989). Plaintiff also moves for
summary disposition under MCR 2.116(1)(1) because the pleadings show that Plaintiff is entitled
to judgment as a matter of law, and the affidavits and other proofs show that there is no genuine
issue of material fact, warranting judgment for Plaintiff without delay.

STATEMENT OF FACTS PERTINENT TO COUNT |

l. The August 17, 2021 Resolution 2021-31.

On November 24, 2020, the Board retained James A. Fink as Township Attorney, per
MCL 41.187, to serve four years. (VFAC 18.) On August 12, 2021, the Clerk received a written
opinion from Attorney Fink that the Clerk is the person responsible to prepare and maintain
ledgers (and other financial records) and has the authority to grant/deny access to manipulate
(user read/write functions) the records. (Id. 19; Exhibit A (Affidavit of Jessica Flintoft (“Clerk
Aff.”)), and Exhibit A.1 (Fink Opinion).) Mr. Fink added that “as the responsible party, [the
Clerk] must be able to limit the ability of others to ENTER or REMOVE financial data.” (1d.)

The Supervisor called a Special Meeting for August 17, 2021 regarding new job
descriptions for the Supervisor and Township Administrator. Before the meeting, Mr. Fink met
alone with the Supervisor and the Clerk. (Clerk Aff. 18.) Mr. Fink explained that the Township

could not reduce staffing to a point where the Clerk could no longer carry out her statutory duties
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related to finance. (VFAC {10; Clerk Aff. 18.) Then, during the August 17, 2021 meeting, Mr.
Fink said, “So... who is responsible for Finance in a Township, and I will repeat what | have said
before is that that is clearly and soundly to me the responsibility of the Clerk who is responsible
for the general ledger and the books and records, and in conjunction with the work that the
Treasurer does, there’s the checks and balances that are there.” (VFAC {11; Exhibit A.2,
Excerpt of Transcript of August 17, 2021 Special Meeting p. 56.) Mr. Fink reiterated, “the
Administrator cannot usurp the Clerk’s authority.” (Ex. A.2, p. 59 (emphasis added).)

The Supervisor, Will Hathaway, who called this special meeting and proposed the new
job description of the Administrator, assured the Board that the proposed job description of the
Administrator was simply a matter of “interpretation,” and that the Board could later clarify that
its “intent” was not to “conflict with a, you know, statute.” (Ex. A.2, pp. 58-59.) Following the
discussion, the Board adopted Resolution 2021-31 to “Delegate Authority and Set Jobs for
Supervisor and Administrator,” (Exhibit A.3 (Resolution 2021-31)), over the Clerk’s objections
and concerns over potential conflict of interest, and contrary to Mr. Fink’s opinion. (See Minutes,
Exhibit A.4; see also Ex. A.2.) The Clerk fervently advised the Board that it would be unethical
and likely illegal to delegate authority to the Supervisor and Administrator in the manner
proposed by the Supervisor. (Ex. A.2, pp. 82-91, 119-123, 130-134.)

Il. February 22, 2022 Resolution 2022-05.

At the Board meeting of February 22, 2022, the Board passed Resolution 2022-05,
“Updating the Township Administrator Job Description and Authority and Designating FOIA
Coordinator,” (Exhibit A.5, Resolution), over the Clerk’s stated objection under MCL 41.75a.
The Clerk cited statutory and case law to support her objections, urging the Board to reject this

affront to the separation of powers. (VFAC 118; Exhibit A.6 (Minutes of 2/22/22 meeting).)
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1. May 2022 Appointments And Interference With the Clerk’s Statutory Duties.

On May 10, 2022, the Clerk was not at the regular Board meeting due to illness. (Clerk
Aff. 19.) At the meeting, the Board appointed James Merte as interim administrator, and the
Supervisor appointed Sandra Egeler (former Finance Director already serving as the current
Deputy Treasurer) as Deputy Supervisor, with which the Board concurred. (1d.)

On May 12, 2022, the Clerk held a meeting with newly appointed interim Administrator
Merte. (Id. 110.) He confirmed that the Supervisor instructed him to immediately gain required
access to BS&A to provide Sandra Egeler (Deputy Treasurer and Deputy Supervisor) the ability
to manipulate the General Ledger. (Id.) The Clerk objected. (Id.) The Clerk encouraged Mr.
Merte to reach out to Attorney Fink for counsel. (Id.) The Clerk followed up this verbal direction
with written direction. (Exhibit A.7 and A.14.) On May 13, 2022, auditor David Helisek of
Plante Moran confirmed that in an effort to maintain integrity of the Township’s journals and
ledgers the Clerk should not allow the Deputy Treasurer & Deputy Supervisor, Sandra Egeler,
permission to manipulate the General Ledger module of BS&A. (VFAC 132; Clerk Aff. 111.)

Just after 5:00pm on Friday May 13, 2022, at the direction of Supervisor Hathaway to
NetSmart (the Township’s I.T. Managed Services Provider), James Merte received his own
permissions to, and extended permission to Sandra Egeler, to manipulate the General Ledger
module within BS&A which are a portion of the current journals and ledgers of the Township, in
contravention of MCL 41.65. (VFAC {33-34; Clerk Aff. §§11-15.) Around 7:00pm on Friday
May 13, 2022, the Clerk restored Sandra Egeler’s regular access to view the General Ledger,
restricted so that she could not manipulate it. (Id.) By Saturday morning, May 14, 2022, Mr.
Merte had revoked the Clerk’s necessary Administrator access, removing any ability for her to

control who enters what into the journals and ledgers of the Township. (Id.) The Clerk could not
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see what changes Mr. Merte or others may have made to the journals and ledgers, or if other
unauthorized people had access. (Id.) The Clerk demanded access be restored. (Id.; Ex. A.7.)

On May 18, 2022, Mr. Michael Homier, another of the Township’s attorneys hired in
December 2021 (in addition to the existing township attorney, Mr. Fink) agreed with the Clerk
that any such access by Ms. Egeler should be “READ” access only. (Ex. A.7.) It was not until
mid-day May 24" that Plaintiff compelled Mr. Merte to end read/write access to Ms. Egeler for
the General Ledger module. (Clerk Aff. 1115-17.) It was on May 26" that Mr. Merte disabled
permissions for Ms. Egeler to unlock and re-adopt prior year budgets, records that are Plaintiff’s
statutory responsibility to keep. (Id.) During those 11 days, Egeler entered 155 general journal
entries all dated within the prior fiscal year ending March 31%, and Egeler posted 57 of these to
the general ledger. (Id.) Plaintiff instructed Merte to ask Egeler to reverse all general journal and
general ledger entries. (Id.) Instead, Ms. Egeler reversed only the 57 general ledger entries. (Id.)
Last fiscal year ending March 31% is not yet closed, because the Township has lacked qualified
finance staff to prepare closing adjustments and financial statements. (1d.)

There may be more ongoing and unauthorized access to the eight financial management
modules of BS&A, as well as to the Assessing or Tax Rolls that are within other BS&A
modules. (Id.) Currently, Plaintiff does not have the necessary permissions to be able to fully
verify the integrity or corruption of these Township records. (Id.) The Clerk’s administrator
permission for the BS&A General Ledger module was restored after being illegally revoked, but
the Administrator still has not restored the Clerk’s administrator permissions for the BS&A
modules of Fixed Assets, Payroll, Accounts Payable, Purchase Orders, Utility Billing,
Miscellaneous Receivables, and Cash Receipts. (Id.) As long as Mr. Merte, a staff person

working at the direction of a Board, has “Enterprise Administrator” access as authorized under
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the illegal Resolutions of August 17, 2021 and February 22, 2022, any of the Clerk’s actions may
be overridden without consent or knowledge by the Board through its staff person. (Id.)

ARGUMENT ASTO COUNT I

l. The Board Has Interfered With the Clerk’s Statutory Duties.

The Clerk’s statutory duties are set forth in MCL 41.65:

The township clerk of each township shall have custody of all the records, books,
and papers of the township, when no other provision for custody is made by law.
The township clerk shall file and safely keep all certificates of oaths and other
papers required by law to be filed in his or her office, and shall record those items
required by law to be recorded. These records, books, and papers shall not be kept
where they will be exposed to an unusual hazard of fire or theft. The township
clerk shall deliver the records, books, and papers on demand to his or her
successor in office. The township clerk shall also open and keep an account with
the treasurer of the township, and shall charge the treasurer with all funds that
come into the treasurer’s hands by virtue of his or her office, and shall credit him
or her with all money paid out by the treasurer on the order of the proper
authorities of the township, and shall enter the date and amount of all vouchers in
a book kept by the township clerk in the office. The township clerk shall also
open and keep a separate account with each fund belonging to the township,
and shall credit each fund with the amounts that properly belong to it, and shall
charge each fund with warrants drawn on the township treasurer and payable
from that fund. The township clerk shall be responsible for the detailed
accounting records of the township utilizing the uniform chart of accounts
prescribed by the state treasurer. The township clerk shall prepare and
maintain the journals and ledgers necessary to reflect the assets, liabilities, fund
equities, revenues, and expenditures for each fund of the township.

(emphasis added); see also McKim, 158 Mich App at 204-205. The August 2021 Resolution,
titled “Adopting Job Descriptions for Supervisor, Township Administrator,” and the February
2022 Resolution, which “Updated” the “Township Administrator Job Description and
Authority,” contain illegal provisions that must be vacated by this Court because, in redefining
and expanding the authorities of those positions, they usurped the Clerk’s statutory authority
over the township’s books and records. See, eg, McKim, 158 Mich App at 204-205.

Indeed, pursuant to MCL 41.75a, the Administrator (and any other employee hired by the
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Board for that matter) may only perform the “duties lawfully directed by the township board,
except those duties that are delegated by law to another township official, unless consent has
been granted.” (emphasis added). The Clerk has not consented, and in fact repeatedly objected,
to any employee being given authority over the Clerk’s statutory duties.

Most recently (and most egregiously), on May 10, 2022 the Board appointed Mr. Merte
as interim administrator and confirmed Supervisor Hathaway’s appointment of Ms. Egeler as
Deputy Supervisor, respectively, and immediately instructed them to have Mr. Merte grant
read/write access over the general ledger to himself and Ms. Egeler and revoke the Clerk’s
necessary Administrator access to control who enters what into the journals and ledgers of the
Township. This was a clear and astounding violation of MCL 41.65. Both of the Board’s
attorneys, Messrs. Fink and Homier, agree that under no circumstances should Sandra Egeler, as
the newly appointed Deputy Supervisor (while also serving as Deputy Treasurer) have the power
to manipulate the general leger. (See Exs. A.1 and A.7.)

These recent blatant and egregious usurpations of the Clerk’s custody and control of the
general ledger only serve to underscore the illegality of the provisions of Resolutions 2021-31
and 2022-05, which provided the Supervisor, his deputy and the administrator with such illegal
authorities. These are the Resolutions (with attached job descriptions) on which the Board relied
to commit these violations. These recent breaches confirm that the “interpretation” applied by the
Board to the Supervisor’s and Administrator’s job descriptions under these Resolutions, (see EX.
A2, pp. 58-59), is far too broad and permits abuse, as the Clerk vigorously cautioned. (Id. pp. 82-
91, 119-123, 130-134.) All of the offending provisions of Resolutions 2021-31 and 2022-05 and
the actions taken under the auspices of this authority must be vacated. The Court should order

the Board to provide an accounting of all edits Ms. Egeler or any other unauthorized person yet
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unknown to the Clerk made to the journals and ledgers of the Township.

In McKim, the board adopted a resolution, titled “Incoming Mail Procedures,” which
routed all incoming township mail through the General Township Secretary instead of the Clerk.
Id. at 202. The board also adopted a resolution, titled “Incoming Bill Procedures,” which
similarly routed all incoming township bills through the General Township Secretary for
handling, with only presentation to the clerk for signature. 1d. Within two months thereafter, the
board approved a motion prohibiting the removal of township records from the township hall for
a period longer than eighteen hours. 1d. at 203.

The clerk in McKim “vigorously opposed the resolutions and the eighteen-hour restriction
as an unreasonable restraint on her ability to perform her statutory duties as township clerk under
MCL 41.65.” Id. After independent legal opinions failed to persuade the board, the clerk filed
suit in the circuit court alleging that the two resolutions and the eighteen-hour restriction
impeded her ability to perform her statutory duties, and sought injunctive relief. Id. The clerk
further complained that the board had limited the funding for the clerk’s office by removing a
clerical position and limiting the salary allocated for a deputy clerk and sought a writ of
mandamus ordering sufficient funding. Id. The clerk moved for summary disposition in the
circuit court. 1d. Following argument and taking the matter under advisement, the circuit court
“entered a written opinion granting plaintiff injunctive relief by vacating the resolutions and the
eighteen-hour restriction.” Id. at 203-204. The circuit court also “retained continuing
jurisdiction” to “ensure that [the clerk] was provided with adequate secretarial assistance” to
“permit plaintiff to perform her job.” 1d. at 203-204.

The Court of Appeals affirmed the circuit court. As the McKim court concluded, “[i]t

follows that the board’s resolutions entrusting control of township mail and bills to the general
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township secretary is in contravention of MCL 41.65.” Id. (emphasis added). The McKim court
recognized that “this result is consistent with MCL 41.69 [ ], which requires the clerk -- not the
general township secretary -- to file a bond “especially for the safekeeping of the records, books,
and papers of the township in the manner required by law . . . .”” Id. (emphasis added). “A clerk
without custody or control of township papers can hardly fulfill her duty of safekeeping those
records.” 1d. (emphasis added). The McKim court affirmed the vacating of the township board’s
two resolutions interfering with the clerk’s statutory duties. Id. The McKim court further
affirmed the trial court’s conclusion that the board’s *“eighteen-hour restriction” was an “illegal
attempt to restrain [the clerk’s] right to custody of the Township records.” Id. at 205-206.

In rejecting the township’s opposition to injunctive relief and continuing jurisdiction of
the circuit court, the McKim court explained that injunctive relief is proper and available “where,
as here, the plaintiff has established a continuous interference by the defendant.” Id. at 206,
citing Soergel v Preston, 141 Mich App 585, 590 (1985). Contrary to the township’s argument,
such an “injunction and order of continuing jurisdiction” is not a violation of “the doctrine of
separation of powers” because the plaintiff was not asking the court to assume “budget and
personnel responsibilities” or substitute its “judgment for the judgment of the township
officers.” 1d. Rather, the circuit court “simply rule[d] on questions of law.” Id.

McKim is on all fours with this case. Instead of funneling mail and bills through the
secretary notwithstanding the clerk having statutory control over those papers, as occurred in
McKim, the Board is funneling administration of and access to the township’s papers and
financial records, including the general ledger, through the administrator position — an employee
(not officer) position which serves at the pleasure of the Board. Resolutions 2021-31 and 2022-

05 plainly revised the job description and duties of the Township Supervisor and Administrator
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positions to illegally engulf the Clerk’s statutory duties and give the administrator control over
critical aspects of the township’s finances and records, including access to them and the ability to
manipulate them. “Custody” means “immediate charge and control exercised by a person or an
authority.” McKim, 158 Mich App at 205 (emphasis added) (citing Webster’s Seventh Collegiate
Dictionary (1972). “Paper” means “any writing or printed document, including letters,
memoranda, legal or business documents, and books of account . . . .” Id. (citing Black’s Law
Dictionary (rev 4th ed)). Therefore, MCL 41.65 “bestows a township clerk with the
responsibility to exercise control over all township papers, including mail and bills, unless
otherwise provided for by law.” Id. (emphasis added). The Supervisor promised on August 17,
2021 that the Board would not “interpret” these new Supervisor and Administrator job
descriptions to “conflict” with any “statute,” (Ex. A.2, pp. 58-59), but then did exactly that by,
among other ways discussed in the next section, using these Resolutions to allow Administrator
Merte to have administrator authority, and to grant administration authority, to Deputy Treasurer
& Deputy Supervisor Egeler over the financial journals and ledgers within modules of BS&A.

Besides these most recent violations with regard to the manipulation of the general ledger
under the auspices of the subject Resolutions, many other provisions of the Resolutions should
be vacated. The Clerk refused to grant consent under MCL 41.75a for the Board to assign to the
Administrator the Clerk’s duty to “prepare and administer related financial reports.” (VFAC 13;
Ex. A.2, pp. 85-85, 119-120, 122.) Under virtually every recognized dictionary, “Administer”
means to manage or have executive charge of, and thus, administration of financial reports would
mean administration of the journals and ledgers containing financial information.

The Clerk further objected to the provision of Resolution 2021-31 stating that the

“Budget and Finance Director reports to the Supervisor...” as an illegal subordination of the

10
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Clerk by the Supervisor, in contravention of MCL15.181, as the Clerk is responsible for finance
in a Township (which the Township attorney also advised, see VFAC 14; Ex. A.2, p. 56). The
Clerk also objected to Resolution 2021-31 because the Board may not delegate to the Supervisor
the responsibility “for the preparation of the Township’s annual financial report to the state” or
“oversee the audit and selection of the auditor and make recommendations for hiring the same
for BOT approval.” (VFAC 115.) It is the Township Board (see MCL 141.411 for ‘local unit’
defined) that must retain certified public accountants to perform audits in compliance with MCL
141.427 and MCL 141.428. This is a function the Board may not delegate. Further, it is in direct
violation of MCL 141.438(4): “No duties shall be delegated to the chief administrative officer
that diminish any...statutory responsibilities of an elected or appointed official . . . .”

Resolution 2022-05 is illegal because the Clerk refused to grant consent under MCL
41.75a for the Board to assign to the Administrator the Clerk’s duty to “prepare and administer
related financial reports.” This was first added by the Board on August 17, 2021 (discussed
above) over the Clerk’s objection and stated lack of consent under MCL 41.75a, and carried over
to Resolution 2022-05. Resolution 2022-05 is also illegal because the Clerk refused to grant
consent under MCL 41.75a for the Board to assign to the Administrator to “[o]versee and
prioritize the allocation of Finance staff work time to accomplish tasks.” MCL 41.65 is clear that
it is the Clerk who shall prepare and maintain the journals and ledgers of the Township, and be
responsible for the detailed accounting records of the Township. Insofar as Finance staff carry
out work that is the statutory responsibility of the Clerk—which is virtually all of the work of
Finance staff—the Clerk shall retain direct supervision of the staff and oversight of the work, as
attorney Fink correctly opined. (Ex. A.1.; Ex. A.2, pp. 56-59.)

Resolution 2022-05 is also illegal because the Clerk refused to grant consent under MCL

11
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41.75a for the Board to assign to the Administrator “ultimate authority over BS&A
administration and accessibility.” This delegation of authority contravenes MCL 41.65,
providing that “[t]he Clerk prepare and maintain the journals and ledgers necessary to reflect the
assets, liabilities, fund equities, revenues, and expenditures for each fund of the township.”
Under MCL 41.65, the Clerk shall “open and keeps a separate account with each fund belonging
to the township . . . .” Only the Clerk and staff deputized by the Clerk have exclusive access to
manipulate the journals and ledgers of the Township.

Resolution 2022-05 also conflicts with the Clerk’s statutory duty under MCL 141.421(1).
The Clerk is the “official who by law [ ] is charged with the responsibility for the financial
affairs of the local unit” and who “shall insure that the local unit accounts are maintained and
kept in accordance with the chart of accounts.” The Board’s Resolution 2022-05 providing that
the Township Administrator has “ultimate authority over BS&A administration and
accessibility” prevents the Clerk from performing her statutory obligations, as the Clerk would
not maintain control over access to BS&A modules that are required for the preparation and
maintenance of the journals and ledgers of the Township.

By statute, the Clerk must have custody and control of the journals and ledgers. MCL
41.65. Without such custody and control, the Clerk cannot fulfill her obligation to ensure that
these journals and ledgers have integrity, for which she is personally responsible, as such records
could be modified under standards unknown to the Clerk. Yet, under the heading of “Information
Technology and Data Management” of the Administrator’s job description, bullet point 2 of the
illegal job description of Resolution 2022-05 provides for the Administrator to “[h]old ultimate
authority over administration of all software including assignment of access.” This illegally

places ultimate access to Township records with the Administrator, which Mr. Merte has used to

12
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illegally grant access to himself and Ms. Egeler and revoke the Clerk’s access.

The Clerk recognized this potential for abuse immediately and explained it to the Board
at length during the August 17, 2021 meeting, (Ex. A.2, pp. 82-91, 119-123, 130-134), but the
Board ignored the Clerk. If there was any question about “interpretation” and how the Board
may seek to use the new Supervisor and Administrator job descriptions, (see id. pp. 58-59), those
questions were laid soundly to rest on May 13 and 14, 2022 — when interim administrator James
Merte (hired by the Board three days earlier) invoked this newfound power as the administrator
as set forth in the illegal Resolutions to grant his own permissions, and extended permission to
Sandra Egeler, and revoke the Clerk’s necessary Administrator access, removing any ability for
her to control who enters what into the journals and ledgers of the Township. These violations of
MCL 41.65 are crystal clear, as it is the Clerk who is personally responsible to “prepare and
maintain the journals and ledgers necessary to reflect the assets, liabilities, fund equities,
revenues, and expenditures for each fund of the township” under MCL 41.65. The Court should
enjoin these illegal interferences of the Clerk’s duties as set forth in the Proposed Order. (Ex. D.)

STATEMENT OF FACTS PERTINENT TO COUNT 11

l. Insufficient and Undertrained Finance Staff.

Three quarters of the Township’s $18 million annual budgeted expenditures exceed
revenues. (VFAC 136.) The Township has rarely conducted meaningful financial planning for its
regular operations or capital plans, and the qualifications and capacity of the finance team fall far
short of what is recommended. (Id.) For decades, the Township has had only two finance staff
positions, fewer than is recommended by The Woodhill Group (“WHG”) (Exhibit A.8) and
former Township Administrator David Rowley. (Exhibit A.9.) Historically, the two finance

positions have been those of Finance Director and Finance Manager. (VFAC 137.) But the
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Finance Director position has remained vacant since November 9, 2021, and the Finance
Manager needed paid time off in March 2022 due to ongoing family medical issues. (1d.)

Former Administrator Rowley summarized the Township’s insufficient finance team with
his proposal to the Board for the April 12, 2022 meeting, which set forth a comparison of typical
township finance staffing versus Scio Township finance staffing. (VFAC {38; Exhibit A.10.)
Rowley explained: “While a typical sized jurisdiction will generally have four (4) to five (5) full
time employees in the finance department of varying skills, abilities and certifications, the
Township of Scio has one (1).” (Ex. A.10.) Even when the Township had two finance employees
(still insufficient), neither of them held requisite certifications or experience. (VFAC 140.)

Il. Attempts To Replace Sandra Egeler With A Qualified Finance Director.

The Board voted on December 28, 2020 to open an early retirement window for then-
Finance Director Sandra Egeler. (Clerk Aff. §14.) The window closed on February 28, 2021
without Ms. Egeler opting in, and she remained in her position as Finance Director. (Id.) On
March 27, 2021, Supervisor Hathaway and the Clerk agreed that the Finance Director should be
terminated and a new Finance Director hired. (Clerk Aff. §15.) But in the Spring of 2021, the
Supervisor told the Clerk that “circumstances have changed” and suggested that the Finance
Director should become the Deputy Treasurer instead of terminating her. (Id.) Based on
discussions with the Supervisor, the Clerk agreed with the expectation that a replacement
Finance Director would be promptly hired. (Id.) On November 9, 2021, Ms. Egeler vacated the
position of Finance Director, leaving only the position of Finance Manager filled. (VFAC 141.)

But the Clerk’s many proposals to fill the vacancy—permanently or temporarily—have
been blocked by the Board. (Id.) The positions of Finance Director and Finance Manager, which

report directly to the Clerk and have long been budgeted, must be filled with qualified personnel
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for the Clerk to perform her statutory duties. (Id.; Clerk Aff. §25.)

1. Serious Errors By The Understaffed and Undertrained Finance Team.

Over multiple years, auditors have found many errors and failures to follow regulations
by the Township, with the Township never catching up to current standards of practice. (VFAC
f42.) In the most recent audit for the year ending March 31, 2021, the auditor noted four
instances of noncompliance with laws and regulations—two of which were material weaknesses.
(Id.) The Clerk and Treasurer submitted a required Corrective Action Plan to the Department of
Treasury outlining plans to correct these deficiencies, but they have been unable to implement
any of these due to the Board’s continued refusal to hire qualified finance staff. (VFAC 143.)

Administrator Rowley bluntly stated to the Board on March 22, 2022: “Let’s just cut to
the chase. We don’t have any plan.” (VFAC 144.) Referring to Scio’s unusually affluent tax
base, Rowley decried, “It’s the only reason your doors are still open. If this was a normal general
law township you would have been bankrupt a long time ago. If that sounds harsh, I’m sorry.
You’ve asked for my professional opinion and I’m giving it. You need additional financial staff.”
(VFAC 144; Exhibit B (MLIVE article March 29, 2022; Exhibit A.11 (resignation letter).)

Significant and frequent errors have been made. (VFAC 146.) On April 26, 2022, the
Treasurer publicly announced that during the Tax Settlement process in March the County
Treasurer discovered that the Treasurer failed to place the County Roads millage request and the
Conservation District millage request on the winter tax collection, a $750,000 short fall in
Township collections for the County. (Id.; see also Exhibit A.12.) There was also an accounting
error in violation of GASB Statement No. 33, issued in 1998, which formalizes the ‘matching
principle,” a bedrock of accounting. (VFAC 147.) The special assessment district levy for fire

services in November 2008, with the first levy of $1,006,653 collected by mid-February 2009,
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was incorrectly booked as revenue for the next Fiscal Year. (Id. 148; see also Exhibit A.13
(Balance Sheet and Account Balances for Fire Fund from FYEQ9 through FYE23).) Many other
examples exist.

V. Administrator Rowley Resigns in Protest of Board’s Refusal to Act.

Mr. Rowley started as Township Administrator on December 1, 2021. (VFAC 149.) He
brought over 25 years of experience in Michigan local government, including in local
government finance and tax policy and local government administration. Mr. Rowley put forth
several proposals to address the emergency and longer term requirements for qualified financial
staff, but the Board rejected them all. (VFAC 149; see also Exs. A.9, A.10, A.11.) The Township
has an upcoming annual audit for the year ending March 31, 2022 for which it is not prepared
with the necessary resources or staff, and is already behind in year-end closing activities. (VFAC
150.) Still, at the March 22, 2022 meeting, the Board again tabled the most recent proposal to fill
these most immediate needs on the finance staff. (1d.)

On April 12, 2022, Administrator Rowley announced his resignation effective May 15,
2022 in protest over the Board’s refusal to implement finance staffing required for responsible
internal controls. (VFAC 151; Ex. A.11.) Rowley pleaded: “I do call on the Board of Trustees to
fill the vacant Finance Director position with an experienced individual who holds a Master of
Business Administration degree or who is a Certified Public Accountant and to conduct a three
(3) to five (5) year internal audit to fully understand the status of township finances.” (Id.)

ARGUMENT AS TO COUNT 11

l. The Board Has Failed To Hire Qualified Staff Needed To Support the Clerk.

The Township is understaffed on the finance team by any objective measure, and under

the written opinions of multiple experts. Yet, a majority of the Board — who has no finance
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expertise — has tabled or rejected multiple proposals to hire qualified staff, and instead continued
to understaff the finance team on a patchwork basis with temporary employees who have no
pertinent educational experience, degrees, or practical experience. The Board’s actions have been
arbitrary and capricious, to the detriment of the Clerk’s ability to perform her statutory duties. As
in McKim, where the clerk showed that the board limited the funding for the clerk’s office by
removing a clerical position and limiting the salary allocated for a deputy clerk, this Court
should, at minimum, “retain[ ] continuing jurisdiction” to “ensure that [the clerk] [is] provided
with adequate” finance staffing to “permit plaintiff to perform her job.” See id. at 203-204.

But the Court is not limited to merely retaining continuing jurisdiction to monitor the
Board’s finance staffing necessary to adequately fund the Clerk’s office. Under these
circumstances, this Court may and should order performance. Appropriations decisions of a
public body are not exempt or immune from judicial review. Wayne County Prosecutor, 93 Mich
App at 121. “Whenever a board fails to perform duties imposed by the state Legislature or
constitution, the courts will not hesitate to order performance.” 1d. (emphasis added)

Township Clerks and Township Treasurers are personally responsible and liable for
carrying out their statutory duties, MCL 41.69, so the local funding unit must provide the
reasonable and necessary funding for a Township Clerk or Township Treasurer to perform their
statutory functions. See Wayne County Prosecutor, 93 Mich App at 121; see also VerBurg,
Kenneth; Managing the Modern Michigan Township (1990); see also Clerk Aff. 118, 25 and EX.
A.1.) The leading treatise on township governance, Managing the Modern Michigan Township
(1990), by Kenneth VerBurg, addresses this issue under a section entitled, “PROTECTION
FOR CLERK AND TREASURERS.” (Exhibit C (excerpt), emphasis in original.) Short of

“gross improprieties” by the Clerk or Treasurer, “others in the township hall may not interfere in

17




DYKEMA GOSSETT PLLC « Capitol View, 201 Townsend Street, Suite 900, Lansing, Michigan 48933

the performance of their tasks.” 1d. pp. 42-43. The treatise notes that, in view of court rulings
applicable to counties which have parallels to townships, such as Wayne County Prosecutor, 93
Mich App at 121, a “township board [can] set minimum qualifications and establish working

conditions for employees in the offices of elected officials” where “the officer_concurs, but

boards that do so in_the face of opposition by the clerk or treasurer may be treading on thin

ice.” Id. p. 43 (emphasis added). “In the matter of budget appropriations, the township board must
exercise some care.” Id. (emphasis added). Discussing the Wayne County case, the treatise notes
that “elected officers were mandated to provide certain services and the board of county
commissioners was obligated to appropriate funds sufficient to carry out those duties.” Id.
(emphasis added). Certainly, Boards are not required to “give whatever elected officials ask for,”
but “cuts cannot be so severe as to render the office unable to perform the constitutionally and
statutorily mandated functions.” Id. “Because township officers have constitutional and statutory
duties, the principles of this [Wayne County] decision may apply to township boards as well.” Id.
p. 44 (emphasis added). “A clerk or treasurer may be fair game in the political arena, but not to the
point these officials cannot carry out their statutory responsibilities.” Id.

The principles of Wayne County can and do apply to townships. The Clerk has
constitutional and statutory duties. The Board’s arbitrary and capricious limitation of the finance
staff to a single Finance Manager who is dealing with family medical issues is woefully
insufficient to support the Clerk. Its refusal to fill the Finance Director position with a qualified
person while also refusing to contract outside vendors like WHG or Rehmann to assist is
irresponsible to say the least. Thus, contrary to the Board’s red herring argument, this is not
about “minimum staffing requirements,” which are precluded under MCL 41.3a. Rather, this is

about permitting the Clerk, a township officer who has constitutional and statutory duties for
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which she is personally liable, to perform her statutory duties. MCL 41.75a permits the Board to
hire employees “as are necessary,” yet the Board has left the Finance Director vacant for many
months while hiring completely unnecessary part time and full time employees over the Clerk’s
objections who are unqualified to perform the finance tasks the Board has assigned to them while
refusing to hire the necessary employees as advised by those who have the expertise in the area,
including the Clerk, former administrator Rowley, Plante Moran, Rehmann Robson, and The
WoodHill Group. The Board’s refusal to support the Clerk with qualified staff is arbitrary and
capricious. The Court should order the Board to comply with its duties to support the Clerk.

ARGUMENT AS TO COUNT 111

l. Plaintiff Should Be Awarded Fees and Costs.

An exception to the American Rule regarding awards of attorneys fees is “when a public
official incurs attorney fees in connection with asserting or defending the performance of his or
her legal duties.” McKim, 158 Mich App at 207-208 (citations omitted). That is the entire basis
of this lawsuit, for which Plaintiff is expending personal funds for this necessary protection of
the Clerk’s office and the separation of powers. The Clerk requests an award of fees and costs.

CONCLUSION

Plaintiff respectfully request that the Court: (1) grant Plaintiff’s motion for summary
disposition; (2) enter judgment for Plaintiff as set forth in the Proposed Order (Exhibit D); (3)
award fees and costs to Plaintiff; and (4) grant such other relief as this Court deems just.

Dated: June 15, 2022 Respectfully submitted,
By: /s/ Mark J. Magyar
Dykema Gossett PLLC
Attorneys for Plaintiff
201 Townsend St., #900
Lansing, Michigan 48933
(616) 776-7523
mmagyar@dykema.com
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STATE OF MICHIGAN
IN THE CIRCUIT COURT FOR THE COUNTY OF WASHTENAW

JESSICA FLINTOFT, as Clerk of Scio
Township,

Plaintiff, Civil Action No. 22-000414-CZ
VS. Hon. Timothy P. Connors

SCIO TOWNSHIP BOARD OF TRUSTEES,

Defendant.
Mark J. Magyar (P75090) Michael Homier (P60318)
DYKEMA GOSSETT PLLC Laura J. Genovich (P72278)
Attorneys for Plaintiff Foster Swift Collins & Smith PC
201 Townsend St., #900 Attorneys for Defendant
Lansing, Michigan 48933 1700 East Beltline, N.E., Suite 200
(616) 776-7523 Grand Rapids, M1 49525-7044
mmagyar@dykema.com Phone: 616.726.2238

mhomier@fosterswift.com
Igenovich@fosterswift.com

INDEX TO EXHIBITS TO PLAINTIFF’S BRIEF IN SUPPORT OF SUMMARY
DISPOSITION

Exhibit Description

A Affidavit of Jessica M. Flintoft, Scio Township Clerk

Al August 12, 2021 Opinion of Township Attorney James A. Fink

A2 Excerpts of Transcript of August 17, 2021 Board Meeting

A.3 August 17, 2021 Board Resolution 2021-31

A4 Minutes of August 17, 2021 Board Meeting

A5 February 22, 2022 Board Resolution 2022-05

A.6 Minutes of February 22, 2022 Board Meeting

A7 May 15 — May 18, 2022 Correspondence re access to financial information

A.8 May 12, 2022 Recommendation by the WoodHill Group re Finance

A9 May 15, 2022 Finance Staffing Recommendations of David Rowley

A.10 April 12, 2022 Finance Staffing Analysis By Administrator David Rowley

All Administrator David Rowley’s April 12, 2022 Resignation Letter

A.12 April 26, 2022 Treasurer Report to Board

A.13 Balance Sheet and Account Balances for Fire Fund from FYEQ9 through FYE23
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A.14 Text Messages May 12, 2022 between Clerk, David Rowley, and James Merte
A.15 NetSmart Company Service Report p. 1 and p. 11-12
A.16 May 13, 2022, Administrator provision of access to financial records to Deputy
Supervisor / Deputy Treasurer
A.l7 BS&A Audit Summary Reports as of June 9, 2022
A.18 Item G10. Cottontail Court. May 24, 2022 meeting
A.19 Minutes of May 24, 2022 Board of Trustees Meeting
B MLive March 29, 2022 Atrticle, “*You would have been bankrupt’: Scio Township
hears dire warnings over finances”
C Excerpt of VerBurg, Kenneth; Managing the Modern Michigan Township (1990)
D Proposed Order
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