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STATE OF MICHIGAN 

IN THE CIRCUIT COURT FOR THE COUNTY OF WASHTENAW 

JESSICA FLINTOFT, as Clerk of Scio 
Township, 

Plaintiff, 

vs. 

SCIO TOWNSHIP BOARD OF TRUSTEES, 

Defendant.

Civil Action No. 22-000414-CZ 

Hon. Timothy P. Connors 

Mark J. Magyar (P75090) 
DYKEMA GOSSETT PLLC 
Attorneys for Plaintiff 
201 Townsend St., #900 
Lansing, Michigan 48933 
(616) 776-7523 
mmagyar@dykema.com 

Michael Homier (P60318) 
Laura J. Genovich (P72278) 
Foster Swift Collins & Smith PC 
Attorneys for Defendant 
1700 East Beltline, N.E., Suite 200 
Grand Rapids, MI 49525-7044 
Phone: 616.726.2238 
mhomier@fosterswift.com 
lgenovich@fosterswift.com 

REPLY BRIEF IN SUPPORT OF PLAINTIFF’S MOTION FOR SUMMARY 
DISPOSITION UNDER MCR 2.116(C)(10) AND MCR 2.116(I)(1) 

INTRODUCTION 

The first words of the response brief filed by Defendant Scio Township Board of Trustees 

(the “Board” or “Defendant”) exemplifies the sophistry it employs. The Board suggests that 

merely because Plaintiff Jessica M. Flintoft, Clerk of Scio Township (“Plaintiff or “Clerk”) 

needs to be supported by qualified finance staff (like any clerk) which the Board is actively 

refusing, then she must not have statutory duties over such finance matters and/or is otherwise 

incompetent. But the snippet quote the Board reproduced on page 1 of its response brief only 

supports the relief the Clerk requests in Count II, i.e., that the Board be enjoined from its 
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continued practice of arbitrarily and capriciously denying the Clerk’s office the necessary 

finance staff and that this Court retain continuing jurisdiction to ensure that the Board does not 

continue to prevent the Clerk from doing her job. See, e.g., McKim v Green Oak Township Bd, 

158 Mich App 200, 203-204 (1987); Wayne County Prosecutor v. Wayne County Board of 

Commissioners, 93 Mich App 114, 121 (1979); Managing the Modern Michigan Township 

(1990), by Kenneth VerBurg, pp. 42-44 (excerpt attached as Exhibit C to Plaintiff’s MSD). 

Instead of providing her office with necessary resources, the Board embarked upon a campaign 

of illegally interfering with her duties and usurping those duties for itself contrary to law and 

without the Clerk’s consent. The Board used the August 2021 and February 2022 Resolutions as 

the catalysts to achieve its improper ends, and those Resolutions must therefore be vacated. 

As the Clerk demonstrated in the motion for summary disposition under MCR 

2.116(C)(10) and (I)(1) (“MSD”), the Board continues to interfere with the Clerk’s statutory 

duties (Count I) and wrongfully deprive the Clerk’s office of resources necessary for the 

performance of such duties. Accordingly, the Clerk respectfully requests summary disposition.  

ARGUMENT 

I. The Affidavit of James Merte Does Not Create A Genuine Issue of Material Fact. 

The Board knows it is interfering with the Clerk’s duties. After the Clerk obtained two 

attorney opinions that agreed with her, the Board ignored them. (See MSD Exs. A.1 & A.7.) The 

Board’s attempt to either create a fact question or rebut the facts with the affidavit of its 

employee, interim Township Administrator James Merte, fails. Mr. Merte is the same employee 

the Board appointed while the Clerk was absent due to illness and who the Board directed to 

commit the interference with the Clerk’s access to Township’s journals and ledgers in May 2022. 

Mr. Merte is the same employee who refused the Clerk’s request to restore proper access until 
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both of the Township’s attorneys confirmed at the Clerk’s request that the Clerk, not the Board, 

was correct. (MSD Ex. A.7.)  

Mr. Merte’s statements fail to create a genuine of material fact. Mr. Merte’s statements, 

when critically analyzed, do not actually deny or rebut (nor could they) the material facts of the 

ways in which the Board used the illegal Resolutions at issue, adopted in August 2021 and 

February 2022 (which purported to expand the Supervisor’s and administrator’s authority with 

new job descriptions), to wrongfully assume “ultimate authority” (as the resolutions state) over 

the Clerk’s statutory duties. Further, Mr. Merte’s statements address only the interferences that 

occurred in May 2022, yet do not even address the many prior interferences with the Clerk’s 

duties which the Clerk demonstrated in her Verified First Amended Complaint (VFAC) and 

MSD, and which persist. Those interferences are unrebutted by the Board, making summary 

disposition essentially unopposed as to Count I regarding those interferences.  

At bottom, the real issue (which the Board ignores) – more so than any individualized 

interference – is the illegality of the Resolutions which purported to grant such expansive, illegal 

authority to officers and employees of the Board that the Board now invokes whenever it decides 

to interfere with the Clerk’s statutory duties on a continuing basis. The Board’s reframing and 

mischaracterizing of the Clerk’s claims cannot change the facts, which are undisputed as to the 

material facts. Attached as Exhibit 1 is the counter-affidavit of Plaintiff in response to Mr. 

Merte’s affidavit to provide information missing from Mr. Merte’s assertions and to correct 

simply wrong statements by Mr. Merte, which are not material in any event. As the Clerk 

demonstrated before, and which the affidavits of Mr. Merte and Plaintiff confirm, the Board does 

not (because it cannot) deny its manipulation of the authorities over BS&A under the auspices of 

the Resolutions. Thus, the Board’s disagreement that it actions constitute interference with, and 
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violated, the Clerk’s statutory duties is a question of law for this Court to decide based on 

undisputed facts. Under MCL 41.65 and McKim, the Board’s Resolutions of August 2021 and 

February 2022 are illegal because they authorize the interferences that have occurred and 

continue to occur. 

II. McKim Is Governing Law, And The Issue Presented Are Squarely For This Court. 

The Board clings to its request that this Court punt to the ballot box on these important 

issues, but the issues presented by the Clerk are squarely for the judiciary as a matter of 

Michigan law. The Township’s attempt to escape McKim in this regard is meritless. Contrary to 

its assertion, McKim was not limited to its facts regarding custody of township mail. The McKim 

court was clear that a township board cannot place any “impermissible restraint on [the clerk’s] 

authority as township clerk,” including the clerk’s “right to custody of the Township records” 

and “papers” in “contravention of MCL 41.65.” 158 Mich App at 205-06. In trying to avoid the 

consequences of its interference, the Township claims that the Court of Appeals’ unpublished 

decision in Charter Twp of Royal Oak v Brinkley, 2017 Mich App LEXIS 842 (Mich Ct App 

May 18, 2017), somehow undercuts McKim. It does not. In Brinkley, the clerk prevailed over the 

township at summary disposition. The trial court granted summary disposition for the clerk, and 

the only issues on appeal concerned whether the township’s pleadings and briefs were frivolous 

and in bad faith. The court applied McKim with respect to the statutory duties, further 

demonstrating its binding precedence. The Brinkley court simply noted in dicta that McKim was 

decided before November 1, 1990 for purposes of MCR 7.215(J)(1), and therefore arguably not 

binding on the Court of Appeals, which has no relevance to this case. Indeed, regardless of when 

McKim was published vis-à-vis whether it is binding on the Court of Appeals, it is a published 

decision of the Court of Appeals which is binding on this Court, and squarely applies. 
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III. The Board’s Efforts To Mislead As To The Procedural Posture Should Be Ignored. 

The Board continues to try to get as much mileage out of the previous court hearing in 

this case as it can to prejudice Plaintiff, even though that issue is moot and not before the Court. 

This tactic further demonstrates the obfuscation employed by the Board, aimed at distracting 

from its interference with the Clerk’s statutory duties.  

When Plaintiff brought a TRO motion as the outset of filing this case, which the Court 

denied, it was based on the Board’s cancellation of a contract signed by the Clerk and the 

Treasurer engaging Rehmann Robson to provide short term accounts payable and payroll 

services, which the Clerk and Treasurer believed where needed on an emergency basis under the 

Township’s procurement policy. The TRO proceedings had nothing to do with the Clerk’s other 

claims of the original complaint regarding interference with her statutory duties and the Board’s 

wrongful starvation of her office’s resources. The TRO did not even touch upon or seek relief as 

to the claims at issue now. The Clerk amended her complaint in May 2022 due to the Board’s 

additional interference with her duties committed in May 2022 by Mr. Merte at the direction of 

the Board, as extensively alleged and briefed. When the Clerk amended her pleading to add these 

new interferences, the Clerk did not include the Rehmann Robson issue argued at the TRO 

hearing because the issue was mooted by the Court’s decision. The Board’s reliance on an 

irrelevant perceived victory to try to taint the amended pleading and distract from its interference 

is indicative of its tactics and should be ignored. 

CONCLUSION 

Plaintiff reiterates her request for relief set forth in her VFAC and MSD. 

Dated: August 22, 2022 Respectfully submitted, 
By: /s/ Mark J. Magyar 
Dykema Gossett PLLC 
Attorneys for Plaintiff 
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Mark J. Magyar (P75090) 
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INDEX TO EXHIBITS TO PLAINTIFF’S REPLY BRIEF IN SUPPORT OF SUMMARY 
DISPOSITION

Exhibit Description 

1 Affidavit of Jessica M. Flintoft, Scio Township Clerk
1.A Corrective Action Plan for FYE21 submitted to State Treasury.
1.B May 12, 2022 Email from Supervisor Hathaway to Auditor Helisek
1.C Executed Scope of Work with Nick Armelagos, CPA

D
oc

um
en

t r
ec

ei
ve

d 
by

 th
e 

W
as

ht
en

aw
 C

ou
nt

y 
T

ri
al

 C
ou

rt
 0

8/
22

/2
02

2.



EXHIBIT 1 

D
oc

um
en

t r
ec

ei
ve

d 
by

 th
e 

W
as

ht
en

aw
 C

ou
nt

y 
T

ri
al

 C
ou

rt
 0

8/
22

/2
02

2.



D
oc

um
en

t r
ec

ei
ve

d 
by

 th
e 

W
as

ht
en

aw
 C

ou
nt

y 
T

ri
al

 C
ou

rt
 0

8/
22

/2
02

2.



D
oc

um
en

t r
ec

ei
ve

d 
by

 th
e 

W
as

ht
en

aw
 C

ou
nt

y 
T

ri
al

 C
ou

rt
 0

8/
22

/2
02

2.



D
oc

um
en

t r
ec

ei
ve

d 
by

 th
e 

W
as

ht
en

aw
 C

ou
nt

y 
T

ri
al

 C
ou

rt
 0

8/
22

/2
02

2.



D
oc

um
en

t r
ec

ei
ve

d 
by

 th
e 

W
as

ht
en

aw
 C

ou
nt

y 
T

ri
al

 C
ou

rt
 0

8/
22

/2
02

2.



D
oc

um
en

t r
ec

ei
ve

d 
by

 th
e 

W
as

ht
en

aw
 C

ou
nt

y 
T

ri
al

 C
ou

rt
 0

8/
22

/2
02

2.



D
oc

um
en

t r
ec

ei
ve

d 
by

 th
e 

W
as

ht
en

aw
 C

ou
nt

y 
T

ri
al

 C
ou

rt
 0

8/
22

/2
02

2.



D
oc

um
en

t r
ec

ei
ve

d 
by

 th
e 

W
as

ht
en

aw
 C

ou
nt

y 
T

ri
al

 C
ou

rt
 0

8/
22

/2
02

2.



D
oc

um
en

t r
ec

ei
ve

d 
by

 th
e 

W
as

ht
en

aw
 C

ou
nt

y 
T

ri
al

 C
ou

rt
 0

8/
22

/2
02

2.



D
oc

um
en

t r
ec

ei
ve

d 
by

 th
e 

W
as

ht
en

aw
 C

ou
nt

y 
T

ri
al

 C
ou

rt
 0

8/
22

/2
02

2.



D
oc

um
en

t r
ec

ei
ve

d 
by

 th
e 

W
as

ht
en

aw
 C

ou
nt

y 
T

ri
al

 C
ou

rt
 0

8/
22

/2
02

2.



EXHIBIT 1.A 

D
oc

um
en

t r
ec

ei
ve

d 
by

 th
e 

W
as

ht
en

aw
 C

ou
nt

y 
T

ri
al

 C
ou

rt
 0

8/
22

/2
02

2.



D
oc

um
en

t r
ec

ei
ve

d 
by

 th
e 

W
as

ht
en

aw
 C

ou
nt

y 
T

ri
al

 C
ou

rt
 0

8/
22

/2
02

2.



D
oc

um
en

t r
ec

ei
ve

d 
by

 th
e 

W
as

ht
en

aw
 C

ou
nt

y 
T

ri
al

 C
ou

rt
 0

8/
22

/2
02

2.



D
oc

um
en

t r
ec

ei
ve

d 
by

 th
e 

W
as

ht
en

aw
 C

ou
nt

y 
T

ri
al

 C
ou

rt
 0

8/
22

/2
02

2.



EXHIBIT 1.B 

D
oc

um
en

t r
ec

ei
ve

d 
by

 th
e 

W
as

ht
en

aw
 C

ou
nt

y 
T

ri
al

 C
ou

rt
 0

8/
22

/2
02

2.



8/13/22, 9:04 PM Mail - Jessica Flintoft - Outlook

https://outlook.office365.com/mail/deeplink?Print 1/1

Points of contact for Scio Township's upcoming audit

Will Hathaway <WHathaway@ScioTownship.org>
Thu 5/12/2022 8:29 PM

To:David Helisek <david.helisek@plantemoran.com>

Cc: James Merte <jmerte@ScioTownship.org>;MHomier@fosterswift.com
<MHomier@fosterswift.com>;Sandy Egeler <SEgeler@ScioTownship.org>;Jessica Flintoft
<Jflintoft@ScioTownship.org>

1 attachments (25 KB)

Supervisor Job Description 081221.docx;

David,

I am looking forward to working with you and the team at Plante Moran for Scio Township's FYE
2022 audit. As we proceed I want to make you aware of some relevant Board of Trustees'
decisions.

Last Tuesday (5/10/22) the Board approved hiring James Merte as interim township
administrator. Jim replaces David Rowley who announced his resignation on April 12. Jim
knows Scio Township very well after having served as Scio's chief assessor for 40 years prior to
his retirement last August. We are lucky to have Jim available to help the Township through this
transition. I have copied Jim on this email.

Also at the May 10 meeting I announced Sandy Egeler's appointment as deputy supervisor. The
Board voted to confirm Sandy in her joint role as deputy treasurer/deputy supervisor. This new
appointment gives Sandy authority to work with me on the budget and the audit.

The supervisor's authority over the audit was established by a vote of the Board of Trustees in
August 2021 when they approved the attached job description and delegated the authority to
carry it out. The supervisor's authority includes: 

"Financial Reporting and Audit Function: As Chief Administrative Officer per the Uniform
Budget and Accounting Act, the supervisor is responsible for preparation of the Township’s
annual financial report to the state which, by statute, must be audited. Supervisor will oversee
the audit and selection of the auditor and make recommendations for hiring the same for BOT
approval."

In addition to me, the Township's designated contacts for work on the audit are Township
Administrator Merte and Deputy Supervisor Egeler.


I understand that the clerk has scheduled a 1:00pm Zoom meeting on Friday 5/13/22 to discuss
the audit with you. To avoid confusion and make the best use of everyone's time, the meeting
should also include township administrator Merte, Deputy Supervisor Egeler, and me. We'll work
to make sure that everyone is included in tomorrow's meeting.

In case there are legal questions, I have copied Township Attorney Mike Homier.

Will Hathaway
Supervisor, Scio Township
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STATE OF MICHIGAN
MI 22nd Circuit Court - Washtenaw

PROOF OF ELECTRONIC SERVICE CASE NO. 22-000414-CZ

Case title

Flintoft, Jessica vs Scio Township Board

1. MiFILE served the following documents on the following persons in accordance with MCR 1.109(G)(6). 

Type of document Title of document
Answer/Reply/Response
(Counterclaim/Cross-Claim, etc.)

Flintoft Reply Brief iso (C)(10) (002)

Other Flintoft Exhibit List
CONNECTED FILING Flintoft Exhibit 1

Person served E-mail address of service Date and time of service
Michael D. Homier mhomier@fosterswift.com 08/22/2022  3:11:40 PM
Thomas R. Meagher tmeagher@fosterswift.com 08/22/2022  3:11:40 PM
Laura J. Genovich lgenovich@fosterswift.com 08/22/2022  3:11:40 PM
Robert A. Boonin rboonin@dykema.com 08/22/2022  3:11:40 PM

2. I, Mark Magyar, initiated the above MiFILE service transmission.

This proof of electronic service was automatically created, submitted, and signed on my behalf by MiFILE. I declare
under the penalties of perjury that this proof of electronic service has been examined by me and that its contents
are true to the best of my information, knowledge, and belief.

 

08/22/2022
Date

/s/Mark Magyar
Signature

Dykema Gossett PLLC
Firm (if applicable)
 

 


