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STATEMENT OF BASIS OF JURISDICTION

This Court has jurisdiction over this appeal under MCR 7.203(A)(1), MCR
7.204(A)(1)(a), and MCR 7.202(6)(a)(1). This i1s an appeal from the Washtenaw
County Circuit Court’s final order disposing of all claims. On September 27, 2022,
the Washtenaw County Circuit Court (Connors, J.) entered a final Order (included
in Appellant’s Appendix (cited and paginated as “AA”) at AA001-002) denying the
Motion for Summary Disposition (“MSD”) under MCR 2.116(C)(10) of Plaintiff-
Appellant Scio Township Clerk (the “Clerk”) and granting the MSD under MCR
2.116(C)(8) and/or MCR 2.116(I)(2) of Defendant-Appellee the Scio Township Board
of Trustees (the “Board”). The Clerk timely filed a Claim of Appeal on October 17,

2022.
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IL.

STATEMENT OF QUESTIONS INVOLVED

Did the Circuit Court err in denying the Clerk’s MSD and granting
the Board’s MSD because the Board interfered with the Clerk’s
statutory duties under MCL 41.65 when the Board adopted
resolutions 2021-31 and 2022-05 to delegate the access, custody,
control and “ultimate authority” over the Township’s accounting
records to the Township Administrator, who then delegated rights to
two other employees to make entries to the Township’s journals and
ledgers?

The Clerk answers: Yes.

The Board answers: No.

The Circuit Court answered: No.

This Court should answer: Yes.

Should this Court award the Clerk her attorneys fees as an exception
to the American Rule because the Clerk incurred “attorney fees in
connection with asserting [and] defending the performance of his or
her legal duties,” see McKim v Green Oak Township Bd, 158 Mich App
200, 207-208 (1987), or, at minimum, remand to the Circuit Court to
consider a fees award to the Clerk in the first instance?

The Clerk answers: Yes.

The Board answers: No.

The Circuit Court did not reach this issue.

This Court should answer: Yes.

vi
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INTRODUCTION AND SUMMARY OF THE ARGUMENT

The Circuit Court failed to properly apply MCL 41.65 to the undisputed facts.
The Scio Township Board of Trustees (the “Board”) violated MCL 41.65 by passing
two resolutions which interfered with and usurped duties that are statutorily vested
exclusively with the Clerk. The statute provides that the Clerk “shall have custody
of all the records, books, and papers of the township, when no other provision for
custody is made by law.”l MCL 41.65 also provides that the Clerk “shall also open

and keep and account with the treasurer...in a book kept by the township clerk,”

1 The full text of MCL 41.65 provides:

The township clerk of each township shall have custody of all the
records, books, and papers of the township, when no other
provision for custody is made by law. The township clerk shall file and
safely keep all certificates of oaths and other papers required by law to be
filed in his or her office, and shall record those items required by law to be
recorded. These records, books, and papers shall not be kept where they
will be exposed to an unusual hazard of fire or theft. The township
clerk shall deliver the records, books, and papers on demand to his or her
successor in office. The township clerk shall also open and keep an
account with the treasurer of the township, and shall charge the
treasurer with all funds that come into the treasurer's hands by virtue of
his or her office, and shall credit him or her with all money paid out by
the treasurer on the order of the proper authorities of the township, and
shall enter the date and amount of all vouchers in a book kept by the
township clerk in the office. The township clerk shall also open and
keep a separate account with each fund belonging to the township,
and shall credit each fund with the amounts that properly belong to it,
and shall charge each fund with warrants drawn on the township
treasurer and payable from that fund. The township clerk shall be
responsible for the detailed accounting records of the township
utilizing the uniform chart of accounts prescribed by the state treasurer.
The township clerk shall prepare and maintain the journals and
ledgers necessary to reflect the assets, liabilities, fund equities,
revenues, and expenditures for each fund of the township.
[emphasis added].
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and “shall also open and keep a separate account with each fund belonging to the

”»

township.” The Clerk “shall prepare and maintain the journals and ledgers
necessary to reflect the assets, liabilities, fund equities, revenues, and expenditures
for each fund of the township.” Id.

Construing this very statute, this Court held in 1987 that MCL 41.65
“bestows a township clerk with the responsibility to exercise control over all
township papers[.]” McKim v Green Oak Township Bd, 158 Mich App 200, 205;
404 NW2d 658 (1987) (emphasis added). Indeed, “no other statutory provision [ ]
authorizes a person other than the clerk to have control of the township’s papers.”
Id. (emphasis added). “[T]his result is consistent with MCL 41.69,” which “requires

the clerk . . . to file a bond ‘especially for the safekeeping of the records, books, and

papers of the township in the manner required by law . . . .”2 Id. “A clerk without

2 MCL 41.69 provides in full:

Each township clerk, within the time limited for filing the oath of office
and before entering upon the duties of the office, shall give a bond to the
township in the sum and with sureties that the township board requires
and approves, conditioned for the faithful discharge of the duties of
the office according to law, including the safekeeping of the
records, books, and papers of the township in the manner required
by law, and for their delivery on demand to the township clerk’s successor
in office. The bond shall be filed in the office of the supervisor. The
township clerk shall appoint a deputy, who shall serve at the pleasure of
the clerk. The deputy shall take an oath of office and file the oath with the
clerk. In case of the absence, sickness, death, or other disability of the
clerk, the deputy shall possess the powers and perform the duties of the
clerk, except the deputy shall not have a vote on the township board. The
deputy shall be paid by salary or otherwise as the township board
determines. With the approval of the township clerk, the deputy may
assist the township clerk in the performance of the township clerk’s duties
at any additional times agreed upon between the board and the clerk,

2
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custody or control of township papers can hardly fulfill her duty of safekeeping
those records.” Id.

There is no dispute that the Board passed Resolution 2021-31 in August 2021
and Resolution 2022-05 in February 2022 giving the Township Administrator — an
employee of the Township who reports to the Board — “ultimate authority” over the
Township’s records, books, and papers, including most disturbingly over the
Township’s journals and ledgers. There is also no dispute that the Board relied
upon these resolutions in May 2022 and presented them to their outside I.T. vendor
in order to grant “Enterprise Administrator” permissions to the Interim Township
Administrator, James Merte, who used this access to remove the Clerk’s
“Enterprise Administrator” permissions within the Township’s BS&A software suite
to eight financial modules within the software, which is where the Township’s
financial records and books are kept (because they are kept electronically),
including the General Ledger and subsidiary ledgers.

It 1s also undisputed that, with his newfound authority, Mr. Merte, at the
direction of the Supervisor, promptly granted Township employees Sandra Egeler
and Nancy Colasanti expanded access and authority from “read only” of certain
Township journals and ledgers, as had been the extent of their prior authority, to
also “write” in these township books by making entries into the financial journals
and ledgers. In fact, in her first weekend of access in May 2022, Sandra Egeler

made 155 entries in the Township’s general journal and ledger, without the

except the deputy shall not have a vote on the township board. [emphasis
added].
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knowledge, consent, or ability to verify, and over the steadfast and ongoing
objections of, the Clerk. This was not only a blatant and appalling statutory
violation, but it was also against the explicit advice and direction of both of the
Township’s attorneys (including the attorney representing the Board in this case)
and the Township’s outside auditors, Plante Moran, which concluded that this
1mproper access by Township employees amounted to a material weakness in the
Township’s internal controls in its Audit Report for the Township’s fiscal year 2022.
All of these facts are documented; none of them are disputed, nor could they be.
Notwithstanding these undisputed facts and the clear-cut statutory
violations by the Board, the Circuit Court refused to apply the law. The Clerk relied
on McKim v Green Oak Township Bd, 158 Mich App 200 (1987), as controlling
precedent regarding both the Clerk’s statutory duty to have custody and control of
the Township’s papers and the Circuit Court’s jurisdiction to vacate any Board
resolution which interferes with the Clerk’s ability to perform her statutory duties.
But instead of considering McKim to be published precedent of this Court that the
Circuit Court was bound to follow, the Circuit Court noted five separate times on
the record that McKim is a “35 year” old case decided in “1987,” (AA046, AA048,
AA050, AA053; AA054), apparently concluding that McKim was not binding on this
Court under MCR 7.215(J)(1). At the urging of the Board’s counsel, the Circuit
Court disregarded McKim due to it being decided before 1990 notwithstanding that

MCR 7.215(J)(1) is an appellate rule and McKim binds trial courts. (AA049, AA050.)
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Acknowledging the large public presence in the courtroom at the summary
disposition hearing, which filled the seating areas on both sides of the court room
(all of whom were supporters of the Clerk), the Circuit Court considered an appeal
to this Court to be inevitable: “all I have to do is look at the courtroom and pick up
that no matter what I decide, one side or the other would probably like to get relief
from the Court of Appeals to weigh in and sounds like we’re going to give them
another opportunity since McKim 35 years ago.” (AA053.) (The Circuit Court could
have given this Court the same opportunity by correctly following McKim and
leaving it to the Board appeal). The Circuit Court directed the Board’s counsel to
prepare a final order “so that both sides can get appellate review,” and the Circuit
Court stated that it remains “more than happy to reopen the case and do whatever
the Court of Appeals tells [it] to do because that’s their province.” (AA054.)

Because the Circuit Court did not feel constrained to follow McKim until
receiving further direction from this Court, the Circuit Court ignored McKim’s
holding and erroneously concluded the opposite of the McKim holding. The Circuit
Court held that the Clerk’s “custody” of the Township’s records, books, and papers
under MCL 41.65 is not “exclusive.” (AA054.) The Circuit Court twice likened the
Clerk’s position to that of any citizen making a request under the Freedom of
Information Act, MCL 15.231, et seq (“FOIA”) for copies of the Township’s records,
as argued by the Board’s attorney at the hearing. (AA052, AA053, AA054.) Of
course, the ability of a citizen to receive copies of the Township’s records for

informational purposes is not the same as being charged with the records, books,
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and papers’ safekeeping, for which the Clerk posted a personal bond under MCL
41.69.

Besides its incorrect interpretation of “custody” under MCL 41.65 (which was
directly contrary to McKim’s holding), the Circuit Court failed to even address the
Board’s violations of other provisions of MCL 41.65. The Board does not dispute
that, in May 2022, it relied upon Resolutions 2021-31 and 2022-05 to delegate
access and authority to Township employees to make unmitigated entries to the
journals and ledgers—changing the reported assets, liabilities, fund equities,
revenues, and expenditures. These entries altered the Township’s reported
Revenues and Expenditures, Fund Balances, and overall Balance Sheet. These were
rank violations of the Clerk’s duties under MCL 41.65 (over her steadfast
objections) as a matter of law.3

Possibly the root cause of the Circuit Court’s error was the Circuit Court’s
erroneous belief that it did not have jurisdiction to vacate the Board’s invalid
resolutions of August 17, 2021 and February 22, 2022 (which the Board used as the

authority for unlawfully delegating the Clerk’s statutory duties to others). The

3 At minimum, the Board’s May 2022 delegation of the Clerk’s duties to employees,
which i1t accomplished pursuant to Resolutions 2021-31 and 2022-05, interfered
with and usurped the Clerk’s duties: “to keep an account with the treasurer of the
township, and [to] charge the treasurer with all funds that come into the treasurer’s
hands by virtue of his or her office, and [to] credit him or her with all money paid
out by the treasurer on the order of the proper authorities of the township, and [to]
keep a separate account with each fund belonging to the township, and [to] credit
each fund with the amounts that properly belong to it, and” to “be responsible for
the detailed accounting records of the township,” and to “prepare and maintain the
journals and ledgers necessary to reflect the assets, liabilities, fund equities,
revenues, and expenditures for each fund of the township.” MCL 41.65.
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Circuit Court concluded its bench opinion by stating that the Board’s Resolutions
were “none of [its] business. It’s the business of the elected officials and the public
that has elected them to perform their duties.” (AA054.) The Circuit Court also
indicated that it had recently received a decision from this Court in the “Gelman
Litigation” where this Court “pretty clearly indicated that [the Circuit Court]
overstepped [its] bounds [by] including Scio Township as an intervenor,” but now
the Clerk was “asking [the Circuit Court] to take over jurisdiction and start
micromanaging in [its] opinion difficulties between elected officials within Scio
Township.” (AA041.) The Circuit Court considered the Clerk to be “asking [it] to do
something that [the Court of Appeals] pretty well clearly told [it to] keep [its] nose
out of.” (AA041.) The Circuit continued, “[s]Jo I'm cognizant of that. Anything you
wanted to say in that regard as to why this case is even more important than the
Gelman pollution case that’s been taking decades?” (AA040-041.)

Counsel for the Clerk responded to the Circuit Court’s inquiry at the hearing
with the same authority that the Clerk had provided in her Verified First Amended
Complaint and in her summary disposition briefing: that McKim establishes the
Circuit Court’s jurisdiction to vacate any Board resolutions that interfere with the
Clerk’s ability to perform her statutory duties. (AA041); McKim, 158 Mich App at
201 (affirming the “order granting summary disposition in favor of plaintiff [clerk]
and vacating certain township resolutions which the court concluded illegally

interfered with plaintiff’s ability to perform her statutory duties”). Specifically,
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counsel for the Clerk argued that the jurisdiction concern expressed by the Circuit
Court:

doesn’t apply here, and that’s because here, we're trying to narrowly
focus on what the clerk’s duties are under the statute and if, in fact,
those duties were interfered with or usurped or otherwise taken from
her and given to someone else on the board, then that is a clear and
direct jurisdiction and authority of this court to vacate any such action.
And that is the main relief I would say of all the relief we're seeking in
Count I when we're asking to vacate two resolutions for specific
reasons that the board i1s interfering and displacing the clerk’s
statutory duties in favor of giving them to the supervisor or in some
cases the township administrator who is an employee overseen by the
board. So respectfully, Your Honor, I don’t think that recent decision in
any way impedes the court’s authority to vacate when it finds that a
statutory duty of the clerk has been taken to vacate any such action.
And that’s the McKim case.

(AA041.)

Thus, in this case, this Court is called upon to hold — by reaffirming its
soundly reasoned decision in McKim (see MCR 7.215(B)(4)) — that the Board
interfered with the Clerk’s statutory duties set forth in MCL 41.65 under the
undisputed facts. Based on such holding, this Court should reverse the Circuit
Court and remand with instructions to (1) grant the Clerk’s motion for summary
disposition under MCR 2.116(C)(10); (2) deny the Board’s motion for summary
disposition under MCR 2.116(C)(8) and/or MCR 2.116(I)(2); (3) vacate the Board’s
invalid August 17, 2021 Resolution 2021-31 and February 22, 2022 Resolution 2022-
05; and (4) reinstate the Clerk’s necessary administrative permissions over the
Township’s accounting records and books, including the journals and ledgers that

are within the Township’s BS&A financial modules, including to limit the ability of
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others to modify the records and books that are the Clerk’s duty to keep or
maintain.

Finally, because the Circuit Court did not find in favor of the Clerk, it did not
reach the issue of an award of fees to the Clerk pursuant to its discretionary power
to do so under McKim. “[T]he appellate courts of this state have recognized an
exception to this general [American] rule when a public official incurs attorney fees
in connection with asserting or defending the performance of his or her legal
duties.” McKim, 158 Mich App at 207 (citations omitted). The Clerk respectfully
submits that, because reversal is warranted, this Court may and should direct the
Circuit Court to award fees to the Clerk. Alternatively, this Court should remand to

the Circuit Court to decide the fees issue in the first instance.

STATEMENT OF FACTS

I. The Township’s BS&A Software Is For Its Financial Records.

The Township’s papers, records, and books are kept electronically using
BS&A software.4 (See AA008-010; AA031.) BS&A is an enterprise management
system designed for local units of governments, particularly those in Michigan.
(AA031.) The Township started using its first BS&A module in 2001, continually
adding modules through 2021. (Id.) Today, the Township relies on twelve BS&A
modules. (Id.) The Township’s Tax Rolls are the responsibility of the Treasurer
which are contained within the modules of Tax and Delinquent Personal Property.

(Id.) The Township’s Assessment Rolls are the responsibility of the Supervisor and

4 See https://www.bsasoftware.com/
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are contained within modules of Assessing and Special Assessments. (Id.) The Clerk
1s responsible for the Township’s eight financial management modules, including
the General Ledger module, Fixed Assets module, Payroll module, Accounts
Payable module, Purchase Orders module, Utility Billing module, Miscellaneous
Receivables module, and Cash Receipts module. (Id.)

Netsmart, LLC (“Netsmart”) is the Township’s outside vendor serving as its
Information Technology Managed Services Provider to support the Township,
including in its administrative support of the BS&A software. (AA031, AA033.)
BS&A users are given various levels of access and authority. An “Enterprise
Administrator” in the BS&A software has complete authority, including to access all
modules, read all modules, edit or write over data within all modules, grant access
to new users, and assign any level of access to any user. (See id.)

Until May 13, 2022, the Clerk was an Enterprise Administrator for the
Township’s BS&A Software (AA112.) But on that day, the Interim Township
Administrator, at the direction of the Supervisor, replaced the Clerk as the
Enterprise Administrator in the BS&A Software. (Id.) The Interim Administrator
accomplished this change by contacting Netsmart and relying on the authority
granted under the Board’s February 22, 2022 Resolution 2022-05, which granted
the Township Administrator “ultimate authority” over both (a) BS&A
administration and accessibility; as well as (b) administration of all software

including assignment of access. (AA079; AA080; AA112.)

10
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I1. The Township Attorney’s Opinion Regarding The Clerk’s Authority
Over Who May Enter or Remove Data From The Township’s Ledgers.

On August 12, 2021, the Clerk received a written opinion from Township
Attorney James Fink that the Clerk is the person responsible to prepare and
maintain ledgers (and other financial records) and has the authority to grant/deny
access to manipulate (use read/write functions) the records. (AA060.) Mr. Fink
added that “as the responsible party, [the Clerk] must be able to limit the ability of
others to ENTER or REMOVE financial data.” (AA060, emphasis in original.)

III. The Supervisor’s Special Meeting of August 17, 2021 And Resulting
Resolution 2021-31.

The Board’s Supervisor called a Special Meeting for August 17, 2021. (AA007;
AAO061.) This Special Meeting regarded the Supervisor’s proposed new job
description for the Supervisor position and revisions to the still brand-new
Township Administrator description, which had been first adopted just weeks
before on July 27, 2021. (AA061-069.) The Supervisor proposed that the Township
Administrator — an employee who reports to the Board — should “[a]ssist the
Supervisor in preparing and administering the annual budget and related
financial reports under policies formulated by the Board and state law” as a job
responsibility under the heading, “Finance.” (AA066 (emphasis in original).)

The preparation of the annual proposed budget report is arguably the
province of the Supervisor under MCL 141.422b(3)(e) and MCL 141.424. But the
Supervisor sought to bestow upon himself and the Township Administrator the duty

to prepare and administer “related financial reports.” (AA066.) This proposed
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change garnered the Clerk’s fervent objection and sparked a lively debate at the
August 17, 2021 Special Meeting. (AA070-073.)

The Board sought their attorney’s input on this issue during the August 17,
2021 Special Meeting. The Board’s attorney explained: “So... who is responsible for
Finance in a Township, and I will repeat what I have said before is that that is
clearly and soundly to me the responsibility of the Clerk who is responsible for the
general ledger and the books and records, and in conjunction with the work
that the Treasurer does, there’s the checks and balances that are there.” (AA070
(emphasis added).) The Board’s attorney reiterated, “the Administrator cannot
usurp the Clerk’s authority.” (AA073 (emphasis added).) The Board’s attorney
advised the Board it could have the Administrator prepare and administer any
report it wants so long as “it doesn’t infringe upon the statutory authority of
the Treasurer or the Clerk[.]” (AA073 (emphasis added).) The Board’s attorney also
opined that if someone interpreted the phrase, “and related financial reports,” as
proposed by the Supervisor, to mean that the Clerk no longer holds authority over
the Township’s general ledger, then such “interpretation would be incorrect.”
(AAO71.)

Responding to the Township attorney’s opinion, the Supervisor assured the
Board that the new language regarding finance duties in the job descriptions he
proposed was simply a matter of “interpretation,” and that the Board could later
clarify that its “intent” was not to “conflict with a, you know, statute.” (AA073.) The

Supervisor contended that if anyone interpreted the language contrary to the law or
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to interfere with another officer’s statutory duties, the Board could clarify: “Oh, no;
that’s not what it meant.” (AA073.)

Following this discussion, the Board adopted Resolution 2021-31 “Adopting
Job Descriptions for Supervisor, Township Administrator,” over the Clerk’s
objections. (AA061-069.)

IV. The Township Hires Additional Counsel.

Attorney Fink remains the Township’s counsel. (Verified First Amended
Complaint (“VFAC”) q 8.) But, on December 28, 2021, the Supervisor proposed that
the Township engage Foster Swift as additional counsel, with Foster Swift Attorney
Michael Homier assigned to Scio Township, for additional general government legal
services. (VFAC 99 16-17.) The Board approved, over the Clerk’s objection. (Id.)

V. The February 22, 2022 Resolution 2022-05.

The Board again “updated” the Township Administrator’s job description in
February 2022. At the Board meeting of February 22, 2022, the Board passed
Resolution 2022-05, “Updating the Township Administrator Job Description and
Authority,” over the Clerk’s stated objection and the Clerk’s withholding of consent
under MCL 41.75a. (AA074-081; AA091-094.) This updated job description
authorized the Township Administrator “to oversee and prioritize allocation of
Finance staff work time to accomplish tasks” (up until that time the Finance
staff had been supervised by the Clerk); and to hold “ultimate authority over

BS&A administration and accessibility;” and to also hold “ultimate authority
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over administration of all software including assignment of access.”
(AA079; AAO8O, emphasis in original.)

The Clerk and Board Trustee Kathleen Knol asked questions of Board
attorney Michael Homier regarding this “ultimate authority” language at the
February 22, 2022 meeting. (AA093-094.) Mr. Homier stated that he did not believe
such language presented an issue “unless somebody deprives anybody access that
they need to carry out their statutory duties.” (AA093.) Trustee Knol presented her
concern to attorney Homier that the proposed updated job description and the
Administrator’s “ultimate authority” over BS&A software, including access, would
infringe upon the Clerk’s statutory custody, control and safekeeping of the
Township’s records, as the Clerk would no longer be able to guarantee chain of
custody. (AA094.) Trustee Knol directed Mr. Homier to this Court’s decision in
McKim and its discussion of the Clerk’s custody and control over the Township’s
records. (Id.) Mr. Homier stated that he had not been asked to provide a legal
opinion on that issue. (Id.)

At the summary disposition hearing, the Clerk’s counsel argued to the Circuit
Court with respect to this “updated” job description providing “ultimate authority”
to the Township Administrator:

The ultimate authority now over what the statute gives the clerk

unequivocally i1s under this resolution given to the township

administrator, an employee who reports to the board. That’s a violation

of the law. And if that wasn’t clear enough to this board, we go further

down on the next page under Information Technology and Data

Management, they repeat, using the same phrase, that it’'s the

administrator who, quote, ‘holds ultimate authority over
administration of all software, including assignment of access.” That is
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saying administrator, you get to control who has access to the papers of

the township. Not you, clerk. That’s a change or else we wouldn’t have

to do -- they wouldn’t have had to do this resolution.

(AA044.)
VI. The Clerk’s Lawsuit.

The Clerk filed her Verified Complaint initiating this case on April 11, 2022.
(AA003.) Among other relief sought, the Clerk requested that the Circuit Court
vacate those portions of the August 17, 2021 Board Resolution 2021-31 and the
February 22, 2022 Board Resolution 2022-05, discussed above, which interfered
with the Clerk’s statutory duties by shifting control over the Township’s accounting
records, journals, and ledgers through operation of the BS&A software to the
Township Administrator.? On April 29, 2022, the Clerk, by counsel via letter,
advised Mr. Homier of Foster Swift that she regarded his representation of the

Board in this case as presenting a conflict of interest due to his involvement in the

facts and circumstances giving rise to this action. (VFAC § 17.)

5 Some of the relief sought in the Clerk’s original complaint of April 11, 2022 was
mooted by the Board’s action in adopting the April 12, 2022 resolution cancelling a
contract with Rehmann Robson for payroll and accounts payable services. In
addition, actions by the Board in May 2022 as detailed in this brief gave rise to the
Clerk’s Verified First Amended Complaint, which the Clerk filed on May 19, 2022
as a matter of course under MCR 2.118. Thus, the VFAC superseded and replaced
the original complaint. MCR 2.118(A)(4). Only Counts I and III of the Clerk’s
VFAC are at issue on this appeal. Count II of the VFAC regarded the Township’s
deficient and understaffed finance team which impeded the Clerk’s ability to
perform her statutory duties. While the Clerk believes she should have prevailed on
that issue, it was ancillary to Count I regarding the proper scope of the Clerk’s
duties under MCL 41.65. The issue of deficient finance staff could be raised in a new
action if the Board continues after this case to deprive the Clerk of the necessary
finance staff to perform her statutory duties after this Court first settles the issue of
the scope of the Clerk’s statutory duties under MCL 41.65.
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VII. The Appointment of Interim Supervisor James Merte and Deputy
Supervisor Sandra Egeler.

On May 10, 2022, the Clerk was not at the Township’s regular meeting
because she was recovering from COVID-19. (AA008; AA045.) Though not on the
meeting agenda, the Board appointed James Merte as Interim Township
Administrator, and the Supervisor appointed Sandra Egeler (former Finance
Director already serving as the current full time Deputy Treasurer) as half time
Deputy Supervisor, with which the Board concurred. (AA008; AA045.)

VIII. Immediate Changes to Access to the Township’s BS&A Software,
Including Providing Board Employees With the Access to Manipulate
the Township’s Journals and Ledgers.

On May 12, 2022, the Clerk held a meeting with newly appointed interim
Administrator Merte. (AA008.) He confirmed that the Supervisor instructed him to
immediately gain access to BS&A to provide Sandra Egeler (dually serving as
Deputy Treasurer and Deputy Supervisor) the ability to manipulate the General
Ledger. (Id.) The Clerk objected. (AA008; AA016.) The Clerk encouraged Mr. Merte
to reach out to Attorney Fink for counsel. (AA008.) The Clerk followed up this
verbal direction with written direction to Mr. Merte to seek legal direction. (AA118.)

The Township engaged Plante Moran to perform the annual audit for the
Township’s fiscal year end 2022, ending March 31, 2022. (AA036.) The Supervisor
learned that the Clerk had a scheduled meeting with the Township’s outside
auditor, David Helisek of Plante Moran, set for 1lpm on May 13, 2022 via zoom. (Id.)
The day before the Clerk’s meeting with the auditor, the Supervisor preemptively

wrote an email to the auditor. (Id.) The Supervisor advised the auditor of the May
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10, 2022 appointments of Mr. Merte as interim Administrator and Ms. Egeler as
part time deputy Supervisor in addition to her role as deputy Treasurer. (Id.) The
Supervisor provided the auditor with the “attached job description” of August 17,
2021, approved as Resolution 2021-31, and told the auditor that, per that
Resolution, the Supervisor would be responsible for the annual financial report.
(Id.) He told the auditor: “In addition to [the Supervisor], the Township’s designated
contacts for work on the audit are Administrator Merte and Deputy Supervisor
Egeler.” (Id.) Finally, the Supervisor directed that the interim administrator and
the deputy supervisor should be on the auditor’s Zoom meeting with the Clerk
scheduled for the following day, and indicated that both he and Township attorney
Homaier, who was copied on the email, would also join the meeting. (Id.)

On May 13, 2022, auditor David Helisek of Plante Moran confirmed that in
an effort to maintain integrity of the Township’s journals and ledgers the Clerk
should not allow the Deputy Treasurer & Deputy Supervisor, Sandra Egeler,
permission to manipulate the General Ledger. (AA008; AA118.)

But, just after 5:00pm on Friday May 13, 2022, at the direction of Supervisor
Hathaway to Netsmart (the Township’s I.T. Managed Services Provider), James
Merte received his own permissions to, and extended permission to Sandra Egeler,
to manipulate the General Ledger module within BS&A. (AA009; AA021; AA101;
AA112; AA116.) Netsmart documented that it was “concerning” and unusual to
receive contact from the Supervisor in this regard. (AA101.) This change was made

pursuant to the authority granted under Resolution 2022-05. (AA079-080; AA112.)
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Around 7:00pm on Friday May 13, 2022, the Clerk returned Sandra Egeler’s
regular access to view the General Ledger, restricted so that she could not edit it.
(AA009; AA021.) But by Saturday morning, May 14, 2022, Mr. Merte had revoked
the Clerk’s necessary Enterprise Administrator access, removing any ability for her
to control who enters what into the journals and ledgers of the Township. (AA009;
AA112.) On Saturday May 14, Mr. Merte added Nancy Colasanti, a newly hired
Township employee, and provided Ms. Colasanti with permissions to manipulate
the Accounts Payable module. (AA009-010.) Mr. Merte provided Mr. Egeler with
additional high-level permissions within the General Ledger module of BS&A on
May 18, 2022. (AA010.) The Clerk could not see what changes Mr. Merte or others
may have made to the journals and ledgers, or if other unauthorized people had
access. (AA009.) The Clerk demanded regular access be restored. (AA009; AA118.)

The Clerk’s counsel summarized these facts that occurred in May 2022,
which the Board did not dispute, for the Circuit Court at the September 21, 2022
summary disposition hearing:

And the first thing that happens with [the Clerk] not being present is

that the supervisor and Mr. Merte come up with a plan to contact

Netsmart, which is the township’s vendor for this BS&A software, and

say, the administrator is now the enterprise administrator with

authority and control over all of the software, not the clerk; and if you

need authority to make that change, here’s the job description that we

passed in February as updated from [ ] August. They're using the

resolutions that we want vacated as the authority to make these
changes.

Now if we jump to page 12 of that same report, on Friday, May 13th,

right before the close of business at 4:55 p.m., heading into a weekend,

Netsmart says: Called Jim Merte and remoted into his computer.
Logged into BS&A using admin for Scio credentials. Enabled James
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Merte in BS&A and enabled enterprise administrator access. Removed

Jessica Flintoft’s enterprise administrator’s access. Logged out of
BS&A.

I mean, it couldn’t be any more clear what happened and it’s not in
dispute. The clerk’s out, she’s got COVID. The board hires an interim
employee who then immediately calls [ | Netsmart and says, out with
[the Clerk], in with the administrator and he’s going to control the
papers of the township.

We have also provided in the next document a screen shot of that
happening. This is now, I think what we just looked at was 4:55 p.m.
on Friday, so 18 minutes later -- no, it’s 5:19 p.m., so 24 minutes later
with this newfound authority after five p.m. on a Friday, Mr. Merte
goes in, modifies Sandy Egeler’s access from the old value being set
access meaning read only, to new value administrator access. So now
the supervisor’s deputy has the ability to edit the journals and ledgers,
including the general ledger of the township under this action. And
that’s without any input from the clerk or the treasurer or anyone else.
[The deputy supervisor has] got that authority and access.

(AA045.)

IX. Mr. Homier’s May 18, 2022 Opinion.
On May 18, 2022, Mr. Michael Homier, another of the Township’s attorneys
hired in December 2021 (in addition to the existing township attorney, Mr. Fink),
agreed with the Clerk that any such access by Ms. Colasanti and Ms. Egeler should
be “READ” access only. (AA117.) Attorney Homier advised that, with read access,
these employees could “still document journal and ledger entries that should be
added or corrected and pass those on to the Clerk who has the statutory
obligation to ‘prepare and maintain the journals and ledgers necessary to
reflect the assets, liabilities, fund equities, revenues, and expenditures for each fund
of the township. MCL 41.65.” (AA117, emphasis added.) Mr. Homier, now

representing the Board in this litigation, objected to his opinion being used in this
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case, which the Circuit Court correctly overruled and which the Board did not
appeal. (AA048, AA051, AA053.)

It was not until mid-day May 24th that the Clerk compelled Mr. Merte to end
read/write access to Ms. Egeler for the General Ledger module. (AA010; AA020;
AA024.) It was on May 26th that Mr. Merte disabled permissions for Ms. Egeler to
unlock and re-adopt prior year budgets, records that are the Clerk’s statutory
responsibility to keep. (Id.) During those 11 days, Ms. Egeler entered 155 general
journal entries all dated within the prior fiscal year ending March 31st, and Ms.
Egeler posted 57 of these to the General Ledger. (AA010.)

Currently, the Clerk does not have the necessary administrative permissions
to be able to fully verify the integrity or corruption of these Township records. (Id.)
There may have been more unauthorized access to the eight financial management
modules of BS&A by individuals unknown to the Clerk. (Id.) The Township
Administrator continued to extend additional high-level permissions to Ms. Egeler
and to an incoming Interim Township Administrator. It was just February 3, 2023
(the Friday before this brief was due on the next Monday), that the Township
provided the Clerk with Administrator permissions for the eight BS&A modules of
Fixed Assets, Payroll, Accounts Payable, Purchase Orders, Utility Billing,
Miscellaneous Receivables, and Cash Receipts. But, as long the Township
Administrator, or any employee working at the direction of a Board, has top
administrative access or top authorization authority, as authorized under the

Resolutions of August 17, 2021 and February 22, 2022, any of the Clerk’s actions
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may be overridden without her consent or knowledge by the Board through its staff
person. (AA010-AA011.) In other words, the Clerk still does not have control over
the Township’s, papers, books and records.

X. The Clerk’s First Amended Complaint Filed May 19, 2022.

One day after the Board’s attorney, Mr. Homier, confirmed on May 18, 2022
that the deputy treasurer/deputy supervisor, Ms. Egeler, should not have the
authority to make entries into the general ledger, and Township employee Ms.
Colasanti should not have the authority to make entries into other journals and
ledgers of the Township, the Clerk filed her Verified First Amended Complaint in
this case on May 19, 2022, (AA003), including adding factual allegations regarding
these May 2022 events to her verified amended pleading.

XI. The Parties’ Summary Disposition Briefing.

On May 23, 2022, the Clerk filed her motion for summary disposition under
MCR 2.116(C)(10) and MCR 2.116(I)(1), followed by her June 15, 2022 brief in
support and her affidavit. (AA004; AA005.) On June 9, 2022, the Board filed its
motion for summary disposition under MCR 2.116(C)(8). (AA004.)

The Clerk sought summary disposition under Count I of the VFAC based
upon the facts set forth above. The Clerk requested that Board Resolutions 2021-31
and 2022-05 be vacated and that the Clerk be reinstated as Enterprise
Administrator for the financial management modules for the Township’s BS&A
software. (See also AA056-058 (proposed order).) The Clerk also requested her

attorneys fees under Count III of the VFAC. (Id.)
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The Board argued in its motion that the Clerk presented only a “policy
dispute” in which the Circuit Court should not involve itself, that the Clerk does not
have “exclusive” custody of the Township’s papers under MCL 41.65, and that the
Circuit Court should not follow McKim because McKim was decided prior to 1990,
relying on MCR 7.215(J)(1) and Charter Twp of Royal Oak v Brinkley, unpublished
per curiam opinion of the Court of Appeals decided May 18, 2017 (Docket No
331317). (See AA049-050.)

The parties filed their respective response briefs on August 18, 2022 and
their respective reply briefs on August 22, 2022. (AA004.)

XII. The September 21, 2022 Hearing and the Circuit Court’s Opinion
from the Bench.

The Circuit Court heard in-person argument on the parties’ respective
motions for summary disposition on September 21, 2022 for approximately 1.5
hours, from 1:30pm to 3:01pm.6 (AA0037-055.)

At the outset of the hearing, the Clerk’s counsel handed the Circuit Court
and the Board’s counsel highlighted copies of ten documents. (Id.) The first
document was the Clerk’s proposed order. (AA056-058.) Counsel explained that the

Clerk generally asked for her motion to be granted and the Board’s motion to be

6 The parties and the Circuit Court convened via Zoom for the originally scheduled
summary disposition hearing on August 25, 2022, (AA004), but quickly determined
during the hearing that, due to technical issues and a large presence of spectators
from the public, an in-person hearing would aid the argument and decisional
process. (See AA039.) Only the September 21, 2022 hearing transcript (AA037-055),
which includes the Circuit Court’s bench opinion, is relevant for this appeal.
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denied and, specifically, as to Counts I and III of the VFAC, the Clerk’s counsel
informed the Circuit Court at the hearing that the Clerk was requesting:

(1) that “two specific resolutions that the board passed [August 17, 2021 and
February 22, 2022 resolutions] to be vacated . . . because the contents include
provisions that directly violate by usurping duties that belong by statute exclusively
to the clerk;”

(2) that the Clerk be ordered “to be the exclusive enterprise administrator for
the BS&A modules of the township, minus two [modules] that go outside of her
duties;” and

(3) that the Circuit Court award the Clerk her attorneys fees as permitted
under McKim as “an exception to the American Rule for attorney’s fees” when “a
public official files a suit to enforce and defend its statutory duties, recognizing that
that’s an onerous burden for an individual, which is very much the case here.”
(AA039-040.)

That is the same relief the Clerk seeks from this Court on this appeal via
reversal and remand with directions.

The next document provided by the Clerk’s counsel was a copy of MCL 41.65
with some of the provisions highlighted. (AA041; AA059.) The other eight
documents (after the proposed order and copy of the statute) were documents that
counsel selected from the exhibits previously submitted with the pleadings and
briefing that established the chronology of the material facts. (AA039; AA060-119.)

As the Clerk’s counsel explained: “Every document I have provided, Your Honor,
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has been submitted as an exhibit to the briefing today, and I can reference when
necessary what exhibit it 1s, and I have highlighted the copies jut to streamline it,
as well as the copy I brought for counsel so that we're all looking at the same thing
here.” (AA039.)7

The Clerk’s counsel provided the Circuit Court with a highlighted copy of
MCL 41.65, and explained that it “says in the first sentence, that the clerk shall
have custody of all the records, books and papers of the township when no other
provision for custody is made by law,” and, in the “last sentence, it’s the township
clerk who shall prepare and maintain the journals and ledgers” of the Township.
(AAO41.) The Clerk’s counsel reiterated: “that’s really what we’re talking about
here, is custody of the papers as stated in sentence one, and preparing and
maintaining the journals and ledgers as stated in the last sentence.” (Id.) Counsel
further argued, “we’ve briefed this, but it bears reminding that there are very few
offices, there’s the treasurer and the clerk, maybe others I'm not as familiar with,
that have to put up personal bonds for the safekeeping of these records. It is their
duty and their duty alone, and the statutory law is clear that unless they
affirmatively consent to change that, then it’s a violation to take that duty away.”

(AA041); MCL 41.69 (bond requirement); MCL 41.75a (if duties are “delegated by

7The documents supplied in Appellant’s Appendix at pages AA058 to AA119 are the
proposed order, a highlighted copy of MCL 41.65, and the eight highlighted exhibit
documents that the Clerk’s counsel provided to the Circuit Court and to the Board’s
counsel at the September 21, 2022 hearing. To avoid duplication, these documents

have been omitted from other items included in the Appendix, such as the Clerk’s
Affidavit (AA005-024), for example.
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law to another township official,” that official must provide consent for the board to

be able to direct a township employee to perform such duties).

The Clerk’s counsel then discussed the eight documents that he provided to

the Court vis-a-vis the undisputed material facts they demonstrate, including:

1.

2.

Township Attorney Fink’s August 12, 2021 opinion (AA060);

The August 17, 2021 Resolution 2021-31 that the Clerk requests be
vacated (AA061-069);

Excerpts of the transcript of the special meeting held on August 17,
2021 (AA070-073);

The February 22, 2022 Resolution 2022-05 that the Clerk requests be
vacated (AA074-081);

The Minutes of the February 22, 2022 meeting (AA082-100);

The Netsmart Company Service report for the period May 1, 2022 to
May 17, 2022 (AA101-115);

A screenshot of the Township’s BS&A application showing when, on
May 13, 2022, Interim Township Administrator James Merte modified
Deputy Treasurer / Deputy Supervisor Sandra Egeler’s access to the
Township’s general ledger from “Set Access,” which is read only access,
to “Administrator Access” (AA116); and

Emails from May 15, 2022 to May 18, 2022, including Attorney
Homier’s May 18, 2022 opinion. (AA117-119.)

After the Clerk’s counsel’s initial argument at the hearing, counsel for the

Board argued for dismissal of the Clerk’s lawsuit under MCR 2.116(C)(8) for failure

to state a claim. (AA048-051, AA052-053.) The Board’s counsel argued that the

Clerk has not been deprived of custody, that custody can be shared as opposed to

exclusive to the Clerk under MCL 41.65, that “nobody has interfered with” the

Clerk’s duty to “prepare and maintain” the journals and ledgers, that this is really
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just a “policy dispute” that the Circuit Court should refrain from ruling upon, and
that the viability of McKim was purportedly questioned in this Court’s unpublished
Brinkley case. (AA048-051.) Counsel for the Board also compared the Clerk’s
custody under MCL 41.65 to any citizen’s right to obtain copies of public documents
under FOIA in contending that FOIA shows that the Clerk does not have
“exclusive” custody of the Township’s records under MCL 41.65. (AA052.)

As discussed above, the Circuit Court denied the Clerk’s motion for summary
disposition, granted the Board’s motion for summary disposition, and dismissed the
Clerk’s case. The Circuit Court declined to apply McKim absent direction from this
Court to do so, (AA053) and concluded the opposite of McKim; that the Clerk does
not control the papers of the Township. (AA054.) The Circuit Court also believed it
did not have jurisdiction to stick its “nose” where it was none of its “business” with
respect to the Board’s Resolutions at issue. (AA041, AA054.) The Circuit Court
entered the final order on September 27, 2022. (AA001-002.) The Clerk timely filed
this appeal on October 17, 2022.

XIII. Plante Moran’s Findings of Material Weaknesses In The Township’s
Internal Controls.

On January 24, 2023, the Board held a public meeting at which it discussed

Plante Moran’s December 15, 2022 Audit Report.8 The Board invited its auditor,

8 This Court may take judicial notice of the January 24, 2023 Board meeting and
Plante Moran’s Auditor’s Report of December 15, 2022 discussed herein. The
Auditor’s Report was released approximately two months after the Clerk filed her
Claim of Appeal, but it was included as a public document with the agenda for the
Board’s January 24, 2023 public meeting, and the Audit Report is publicly available
on the Township’s website. “Under MRE 201(c), a court may take judicial notice
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Mr. Helisek of Plante Moran, to speak at the meeting.® An excerpt of Plante
Moran’s Audit Report, including Plante Moran’s findings of deficiencies and
material weaknesses in the Township’s internal controls, is included in the
Appendix at pages AA120-125.10

Plante Moran explained in its Audit Report that “[a] deficiency in internal
control exists when the design or operation of a control does not allow management
or employees, in the normal course of performing their assigned functions, to

prevent, or detect and correct, misstatements on a timely basis.” (AA124.) “A

whether or not requested to do so.” People v Burt, 89 Mich App 293, 297; 279 NW2d
299 (1979). “MRE 201(c) allows judicial notice to be taken at any stage of the
proceeding.” Id. “[A]ppellate courts can . . . take judicial notice on their own
Initiative of facts not noticed below.” Id.; see also, eg, Ostergren v Governor,
unpublished per curiam opinion of the Court of Appeals decided March 18, 2021
(Docket No 353743), at n1 (taking judicial notice of an executive order that did not
exist during the lower court proceedings but was attached to appellant’s brief),
citing Johnson v Dep’t of Natural Resources, 310 Mich App 635, 649; 873 NW2d 842
(2015) (taking judicial notice of the DNR’s recission of its declaratory ruling that
occurred after the lower court entered its summary disposition order that was on
appeal). “A judicially noticed fact must be one ‘capable of accurate and ready
determination by resort to sources whose accuracy cannot reasonably be
questioned.” Burt, 89 Mich App at 297 (cite omitted). Here, regardless of whether
the Board or anyone else agrees with it, the fact and existence of Plante Moran’s
Audit Report, which is a public document of the Township, as well as what the
Audit Report includes, is not subject to reasonable dispute. Further, there is no
prejudice to the Board in this Court considering the Audit Report and related
materials, as the pending audit for the Township’s FYE22 was a focal point of the
lower court proceedings, (see, eg, AA036, AA118), and the Board can respond in its
Appellee’s Brief.

9 The video of the Board’s January 24, 2023 public meeting with agenda is available
at: https:/sciotownship.granicus.com/player/clip/830?&redirect=true&h=8ade0175b0fd67f64b4c65b6bd480886.

10 The Auditor’s Report is publicly available at:
https://legistarweb-production.s3.amazonaws.com/uploads/attachment/pdf/1750527/2022 AuditFinancial Report.pdf
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material weakness is a deficiency, or a combination of deficiencies, in internal
control such that there is a reasonable possibility that a material misstatement of
the entity’s financial statements will not be prevented, or detected and corrected, on
a timely basis.” (Id.) Plante Moran found five material weaknesses in internal
controls at the Township. (AA124-125.) Two of those material weaknesses in
internal controls were:

Segregation of Duties - During the audit, we identified that
individuals with access to post adjustments to the general ledger
also had access to cash receipt and custody functions. We
recommend that the Township implement adequate mitigating controls
or further segregate these functions 1in order to avoid
misappropriation of assets.

and

Audit Adjustments and Supporting Schedules - As part the audit,
Plante & Moran, PLLC identified and management recorded multiple
adjustments to accounting records in order for the financial
statements to be in accordance with generally accepted
accounting principles and GASB accounting guidance, which
included adjustments to federal revenue, unearned revenue,
accounts payable, expenses, receivables, and cash. Additionally,
as part of the audit, there were multiple follow ups and updates
needed to reconcile certain schedules that did not reconcile to
the general ledger when turned over for audit. Without adequate
procedures and controls in place to ensure the accounting records are
recorded in accordance with accounting standards and supporting
schedules properly reconcile to the general ledger, there is a risk of
material misstatement to the Township’s financial statements.

(AA124-125 (emphasis added).)

These material weaknesses in the Township’s internal controls were the direct
result of the Board’s invalid Resolutions of August 17, 2021 and February 22, 2022
resulting in the unmitigated access given to Ms. Egeler in May 2022 discussed above
and Ms. Egeler’s and Ms. Colasanti’s many entries to the journals and ledgers of the

Township. (See supra n9, video of January 24, 2023 Board meeting, at approximately
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minute 57:48.) Pertinent discussions with the Board’s auditor regarding the
Township’s material weaknesses in internal controls can be found beginning at
approximately the 55:20 minute mark of the video of the January 24, 2023 meeting
through approximately the 58:16 minute mark of the video, including that the
“deputy treasurer,” who has access to the Township’s cash, also had access to make
entries to the “general ledger,” and that she made backdated entries to the general
ledger after the close of the fiscal year which pertained to fiscal year 2022. (See supra
n9, video of January 24, 2023 Board meeting, at approximately minutes 57:48 to
58:16).

The auditor recommended the same remedial measure that Mr. Homier had
recommended in his May 18, 2022 opinion — that such employees of the Township
have only “read” access to the Township’s journals and ledgers and, for anything they
propose as modifications to the journals and ledgers, they should “pass those on to the
Clerk.” (Compare AA117, with supra n9, video of January 24, 2023 Board meeting, at
approximately minute 56:30.)

STANDARD OF REVIEW

This Court reviews de novo rulings on motions for summary disposition.
Draprop Corp v City of Ann Arbor, 247 Mich App 410, 415; 636 NW2d 787 (2001),
citing Van v Zahorik, 460 Mich 320, 326; 597 NW2d 15 (1999).

The Clerk’s motion for summary disposition under MCR 2.116(C)(10) should
have been granted if the affidavits or other documentary evidence show that there
1s no genuine issue in respect to any material fact, and the Clerk is entitled to

judgment as a matter of law. Draprop Corp, 247 Mich App at 415, citing Smith v
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Globe Life Ins Co, 460 Mich 446, 454; 597 NW2d 28 (1999); see also Spiek v Mich
Dep’t of Transport, 456 Mich 331, 338; 572 NW2d 201 (1998). The affidavits,
pleadings, depositions, admissions, and other documentary evidence must be viewed
in the light most favorable to the party opposing the motion. Draprop Corp, 247
Mich App at 415; MCR 2.116(G)(5).

The Board’s motion under MCR 2.116(C)(8) “test[ed] the legal sufficiency of
the complaint[.]” Wade v Dep’t of Corrs, 439 Mich 158, 162; 483 NW2d 26 (1992).
The Clerk’s well-pleaded allegations are to be accepted as true and construed most
favorably to the Clerk. Id at 162-63. “A court may only grant a motion pursuant to
MCR 2.116(C)(8) where the claims are so clearly unenforceable as a matter of law
that no factual development could possibly justify recovery.” Id.

Under MCR 2.116(I)(1), “[1]f the pleadings show that a party is entitled to
judgment as a matter of law, or if the affidavits or other proofs show that there is no
genuine issue of material fact, the court shall render judgment without delay.”
Under MCR 2.116(I)(2), “[i]f it appears to the court that the opposing party, rather
than the moving party, is entitled to judgment, the court may render judgment in
favor of the opposing party.”

“Issues concerning the interpretation and application of statutes are
questions of law for this Court to decide de novo.” Lincoln v Gen Motors Corp, 461
Mich 483, 489-490; 607 NW2d 73 (2000) (citations omitted); see also Noll v Ritzer,
317 Mich App 506, 5091 895 NW2d 192 (2016) (“We review de novo questions of

statutory interpretation”) (citation omitted).
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ARGUMENT

I. Reversal Is Warranted Because The Board Interfered With the
Clerk’s Statutory Duties of Custody Over The Township’s Papers and
to Prepare and Maintain the Township’s Journals and Ledgers;
Therefore Resolutions 2021-31 and 2022-05 Should Be Vacated and
the Clerk’s Enterprise Administrator Access Restored.

There are no disputed material facts. The issues for this Court to resolve
involve a straightforward de novo interpretation of the Clerk’s statutory duties
under MCL 41.65. McKim already correctly interpreted MCL 41.65 regarding the
Clerk’s statutory custody over the papers of the Township and the remedy of
vacating any resolutions which interfere with the Clerk’s ability to perform her
statutory duties. This Court should reaffirm McKim and hold that, contrary to the
Board’s incorrect argument and the Circuit Court’s erroneous holding, the “custody”
of the Township’s records, books, and papers that MCL 41.65 explicitly provides to
the Clerk, for which the Clerk is charged with safekeeping and supplied a bond
under MCL 41.69, is not coextensive with whomever else the Board may deem
proper or any member of the public making a FOIA request.

This Court should also hold that, pursuant to the Board’s attorney’s
admission and the Circuit Court’s erroneous failure to even address the issue, the
Board interfered with the Clerk’s duty to prepare and maintain the journals and
ledgers when Interim Township Administrator James Merte provided Ms. Egeler
and Ms. Colasanti with access to modify the Township’s journals and ledgers in
BS&A in May 2022. (See AA112, AA116, AA117.)

Resolutions 2021-31 and 2022-05 must be vacated because, as long as they

remain Intact and not vacated, there 1s nothing stopping the Township
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Administrator from committing the same violations at any time, since the Township
Administrator continues to hold “ultimate authority” over “BS&A administration
and accessibility” and “administration of all software including assignment of
access[.]” (AA067-068.) Under MCL 41.65, it must be the Clerk, not any other officer
or employee of the Board, who holds “ultimate authority” over the papers, books,
and records, unless otherwise provided for by law.

A. The Rules of Statutory Construction.

The rules of statutory construction are well established. Sun Valley Foods Co
v Ward, 460 Mich 230, 236; 596 NW2d 119 (1999). The foremost rule, and this
Court’s primary task in construing a statute, is to discern and give effect to the
intent of the Legislature. Id. (citation omitted); see also Draprop Corp, 247 Mich
App at 414, citing Rose Hill Center, Inc v Holly Twp, 224 Mich App 28, 32; 568
NW2d 332 (1997). This task begins by examining the language of the statute itself.
Ward, 460 Mich at 236. “The words of a statute provide ‘the most reliable evidence
of its intent . . . .” Id, quoting United States v Turkette, 452 US 576, 593; 101 S Ct
2524 (1981). If the language of the statute is unambiguous, the Legislature must
have intended the meaning clearly expressed, and the statute must be enforced as
written. Ward, 460 Mich at 236. No further judicial construction is required or
permitted. Id, citing Tryc v Michigan Veterans’ Facility, 451 Mich 129, 135; 545
NW2d 642 (1996). Only where the statutory language is ambiguous may a court

properly go beyond the words of the statute to ascertain legislative intent. Ward,
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460 Mich at 236, citing Luttrell v Dep’t of Corrections, 421 Mich 93; 365 NW2d 74
(1984).

As far as possible, effect should be given to every phrase, clause, and word in
the statute. Ward, 460 Mich at 237, citing Gebhardt v O’Rourke, 444 Mich 535, 542;
510 NW2d 900 (1994). “A statute must be read in conjunction with other relevant
statutes to ensure that the legislative intent is correctly ascertained,” and “[t]he
statute must be interpreted in a manner that ensures that it works in harmony
with the entire statutory scheme.” Bush v Shabahang, 484 Mich 156, 167; 772
NW2d 272 (2009). “Statutes should be construed so as to prevent absurd results,
injustice, or prejudice to the interests of the public.” Draprop Corp, 247 Mich App at
414, citing Camden v Kaufman, 240 Mich App 389, 395; 613 NW2d 335 (2000); see
also Elahham v Al-Jabban, 319 Mich App 112, 127; 899 NW2d 768 (2017)
(“Statutory language should be construed reasonably, keeping in mind the purpose
of the act, and to avoid absurd results.”).

B. McKim Was Correctly Decided And Should Be Reaffirmed.

McKim correctly applied these rules in interpreting MCL 41.65 in conjunction
with MCL 41.69 and MCL 41.75a. In McKim, the board adopted a resolution, titled
“Incoming Mail Procedures,” which routed all incoming township mail through the
General Township Secretary instead of the Clerk. Id at 202. The board also adopted
a resolution, titled “Incoming Bill Procedures,” which similarly routed all incoming
township bills through the General Township Secretary for handling, with only

presentation to the clerk for signature. Id. Within two months thereafter, the board
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approved a motion prohibiting the removal of township records from the township
hall for a period longer than eighteen hours. Id at 203.

The clerk in McKim “vigorously opposed the resolutions and the eighteen-
hour restriction as an unreasonable restraint on her ability to perform her statutory
duties as township clerk under MCL 41.65.” Id. After independent legal opinions
failed to persuade the board, the clerk filed suit in the circuit court alleging that the
two resolutions and the eighteen-hour restriction impeded her ability to perform her
statutory duties, and sought injunctive relief. Id. The clerk moved for summary
disposition in the circuit court. Id. Following argument and taking the matter under
advisement, the circuit court “entered a written opinion granting plaintiff injunctive
relief by vacating the resolutions and the eighteen-hour restriction.” Id at 203-204.
This Court affirmed.

The McKim court reasoned that, under MCL 41.65, the Clerk “shall” have
custody over the Township’s papers, and the statute further contemplates that, if
anyone besides the Clerk is to have custody over any Township papers, it would
have to be under some other “provision for custody [ ] made by law.” MCL 41.65.
Applying this statute, the McKim court noted that other statutes spell out what
papers other offices exert custody and control over, including that “the township
supervisor and treasurer are statutorily authorized to maintain the books or papers
of those offices,” (id at 205, emphasis in original, citing MCL 41.62 and MCL 41.78),
but the McKim court found no other statutory provision which authorizes a person

other than the clerk to have control of the township’s papers. 158 Mich App at 205
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(emphasis added). Likewise, this Court will find no other statutory provision which
authorizes a person other than the Clerk to have control of the Township’s detailed
accounting records, journals, and ledgers.

In this regard, the Board’s argument (unsupported by any authority) that the
Clerk’s custody of the Township’s papers, records, and books under MCL 41.65 is
not “exclusive,” (AA048; AA052), with which the Circuit Court erroneously agreed,
(AA054), is patently incorrect and runs afoul of both McKim and, more importantly,
the plain language of MCL 41.65. The Circuit Court’s interpretation produces the
absurd result that even a FOIA requester has the same degree of custody over the
Township’s records as the Clerk, as argued by the Board and adopted by the Circuit
Court. (AA052; AA054.)

The Board and the Circuit Court also failed to read MCL 41.65 together
with MCL 41.69 and MCL 41.75a, despite McKim’s guidance. See Bush,484 Mich at
167 (a “statute must be interpreted in a manner that ensures that it works in
harmony with the entire statutory scheme”). As the McKim court noted, MCL 41.69
requires the Clerk “to file a bond ‘especially for the safekeeping of the records,
books, and papers of the township in the manner required by law . . . .” 158 Mich
App at 205. The Clerk’s position was created by the Constitution of Michigan, which
provides that the clerk’s and other township officers’ “legislative and administrative
powers and duties shall be provided by law.” Const. 1963, Art 7, §18. “A clerk
without custody or control of township papers can hardly fulfill her duty of

safekeeping those records.” McKim, 158 Mich App at 205.
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And, under MCL 41.75a, the Board may not direct township employees to
perform any “duties that are delegated by law to another township official,
unless consent has been granted.” (emphasis added). The leading treatise on
township governance, Managing the Modern Michigan Township (1990), by
Kenneth VerBurg, addresses this issue under a section entitled, “PROTECTION
FOR CLERK AND TREASURERS.” (Attached as Exhibit C (excerpt) to the
Clerk’s June 15, 2022 MSD (emphasis in original).) Short of “gross improprieties” by
the Clerk or Treasurer, “others in the township hall may not interfere in the
performance of their tasks.” Id pp 42-43 (emphasis added). Township officers
“have constitutional and statutory duties,” and, thus, a “clerk or treasurer may
be fair game in the political arena, but not to the point these officials cannot
carry out their statutory responsibilities.” Id at p 44 (emphasis added).

Custody over records, papers, and books of the township is just such a duty
“delegated by law” (see MCL 41.75a) to the Clerk under MCL 41.65. Another such
duty under MCL 41.65 is: “Keeping an account with the treasurer of the township,
and [to] charge the treasurer with all funds that come into the treasurer’s hands by
virtue of his or her office, and [to] credit him or her with all money paid out by the
treasurer on the order of the proper authorities of the township[.]” And still another
duty 1s: “To keep a separate account with each fund belonging to the township, and
[to] credit each fund with the amounts that properly belong to it.” The Clerk is also
“responsible for the detailed accounting records of the township” and has the duty to

“prepare and maintain the journals and ledgers necessary to reflect the assets,
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liabilities, fund equities, revenues, and expenditures for each fund of the township,”
which the Board’s attorney in this case concedes. (AA117.) The Clerk has not
granted consent to the Board under MCL 41.75a or otherwise to assign any
Township employee or official the authority over these statutory duties of the Clerk.

Thus, it cannot be the case, as the Board argued and the Circuit Court held,
that, while MCL 41.65 specifically states that the Clerk shall have custody over the
papers, books, and records of the Township and there would have to be another
provision for custody made by law to carve out any papers, books, or records, and
MCL 41.69 imposes bond and safekeeping requirements on the Clerk, and MCL
41.75a requires the Clerk’s consent before her custody over the Township’s papers,
books, or records can be delegated to anyone else, that the Clerk’s custody under
MCL 41.65 is anything but “exclusive.” Thus, McKim correctly held that custody
under MCL 41.65 means “immediate charge and control exercised by a person or
an authority,” and MCL 41.65 therefore “bestows a township clerk with the
responsibility to exercise control over all township papers [ ] unless otherwise
provided for by law.” 158 Mich App at 205 (emphasis added). While “papers” were at
issue in McKim, the McKim reasoning and the explicit language of MCL 41.65
manifestly applies to all of the Township’s records and books not otherwise provided
for by law.

If there was any ambiguity in MCL Chapter 41 Townships generally, MCL
41.65, MCL 41.69 or MCL 41.75a in particular, or this Court’s holding in McKim,

which necessitated going beyond the words of the statute to ascertain legislative
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intent, Plante Moran’s Audit Report is a strong indication that the Legislature did
not intend for Townships to operate with deficient internal controls making
townships vulnerable to conflict of interest and “misappropriation of assets.”
(AA124-125.)

Applying these rules of statutory interpretation show that McKim should not
be discarded, as argued by the Board and adopted by the Circuit Court; rather
McKim should be reaffirmed for correctly interpreting the Clerk’s statutory duties
under MCL 41.65. See MCR 7.215(B)(4) (“A court opinion must be published if it . . .
reaffirms a principle of law or construction of a constitution, statute, regulation,

ordinance, or court rule not applied in a reported decision since November 1, 1990”).

C. The Unpublished Brinkley Case Did Not “Call Into Question”
The McKim Holding.

This Court’s unpublished decision in Brinkley, on which the Board relied, (see
AA050), did not “call into question” McKim’s interpretation of MCL 41.65 in the
slightest. In Brinkley, the township clerk prevailed at summary disposition in
defending a suit brought against her by the township of Royal Oak. 2017 Mich App
LEXIS 842, at *1. The clerk then filed a motion contending that the township’s
complaint was frivolous and that certain identified documents were signed in bad
faith. Id. The circuit court denied the clerk’s motion for sanctions and she appealed.
This Court “review[ed] the trial court’s factual findings on [the] motion for sanctions
for clear error.” Id at *2 (cite omitted). This Court ultimately affirmed the circuit
court’s denial of sanctions in concluding that the township’s pleadings, although

unsuccessful in establishing a viable claim against the clerk, were not frivolous or in
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bad faith in any of the myriad ways asserted by the clerk, going through each
assertion individually. Id at *4-18.

Thus, factually, Brinkley has nothing to do with the issues here or in McKim.
Brinkley’s only reference to McKim, in unpublished dicta, occurred near the end of
the lengthy opinion in addressing the second to last of many assertions of bad faith
raised by the clerk. Id at *15-17. Royal Oak Township had passed a resolution
prohibiting the clerk from opening mail she received if it was addressed to someone
else, and the clerk openly defied that resolution. Id at *17. The Brinkley court
correctly distinguished McKim, saying that custody of the mail under MCL 41.65,
such as the duty to receive incoming mail at issue in McKim, is not the same as
opening the mail addressed to someone else after it is received by the clerk. Id.
(“neither McKim nor MCL 41.65 expressly gives a township clerk authority to open
all mail that is delivered to the township. Rather, the authorities give a clerk
‘custody’ over the mail. It is not apparent that ‘custody’ means a clerk can open mail
addressed to anyone, regardless of the subject of the mail.”). Thus, as the Brinkley
court noted, the McKim holding did not even apply to the issue. The Brinkley court
then merely noted the truism that, under MCR 7.215(J)(1), McKim “could be
considered nonbinding because it was issued before November 1, 1990.” Id. The
Brinkley court only noted this fact — not because it was “calling the authority of
McKim into question,” as the Board’s attorney misleadingly argued to the Circuit
Court (AA049) — but only to show that the denial of sanctions against Royal Oak

Township was not clearly erroneous because, if McKim was technically nonbinding
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due to its age, it would be another reason that the township’s “position regarding
mail protocol was at least arguably warranted by existing law, and defendant fails
to establish clear error.” Id.

It is unsurprising that Brinkley — a dispute between a clerk and a township —
would reference McKim in some manner given the dearth of authority in this
context. Id at *17 (“there is little caselaw interpreting MCL 41.65”). But Brinkley
did not call into question McKim’s holding, particularly not with respect to its
correct interpretation of the Clerk’s exclusive custody and control of the Township’s
records, books, and papers under MCL 41.65. Due to the minimal authority on this
issue, as noted by the Circuit Court, (see AA046) and the Brinkley court, id at *17,
this Court should take the “opportunity” presented by the Circuit Court, (AA053), to
reaffirm McKim in a published decision, see MCR 7.215(B)(4), and reverse the
Circuit Court’s erroneous decision.

D. The Board Does Not Dispute Its Interference With The Clerk’s
Duty to Prepare And Maintain the Township’s Journals and
Ledgers.

The Board and the Circuit Court focused on “custody” of the Township’s
papers, books, and records in the first sentence of MCL 41.65 and the McKim
decision. Yet, the Board paid almost no mind, and the Circuit Court failed to even
address, the Clerk’s statutory duties over the financial accounting of the township,
set forth in the rest of MCL 41.65. As set forth above, the “charges” and “credits” for

which the Clerk is responsible under MCL 41.65 are entries into the journals and

ledgers of the Township. That is why the Clerk shall “prepare and maintain the
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journals and ledgers necessary to reflect the assets, liabilities, fund equities,
revenues, and expenditures for each fund of the township.” MCL 41.65. There is no
dispute, and in fact the Board’s attorney (who is still representing the Board in this
case) admitted in his May 18, 2022 email (AA117), that the Board violated the
Clerk’s duty to prepare and maintain the Township’s journals and ledgers when it,
by its Township Administrator, granted himself the ability to make entries into the
Township’s books, including the journals and ledgers that are within the BS&A
software, and delegated the authority to make entries into the Township’s
journals and ledgers to other Township employees, Ms. Egeler and Ms.
Colasanti, without the Clerk’s consent. That indisputably occurred from May
11, 2022 through May 26, 2022. The Board’s attorney (Mr. Homier) and the
Township’s auditor at Plante Moran (Mr. Helisek) agree that these employees never
should have had such access to the journals and ledgers. (AA117, AA124-125))
These violations underscore the illegality of Resolutions 2021-31 and 2022-05,
which must therefore be vacated.

MCL 41.65 provides that these “records, books, and papers shall not be kept
where they will be exposed to an unusual hazard of fire or theft.” Without the top
administrative permissions necessary to prevent illegitimate entries from being
made into the journals and ledgers contained within BS&A, the Clerk cannot keep
the accounting records and books safe from the “unusual hazard” posed by the
Board’s continued interference. Yet, the Board has illegally maintained the ability

to commit the exact same violations whenever it may choose pursuant to the
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excessive authority granted to the Township Administrator under Resolutions 2021-
31 and 2022-05. As the Clerk’s counsel argued at the hearing:

And the township now takes the position oh, don’t worry about it, Your
Honor, we messed up, she’s got her authority back.

[But] [s]he doesn’t have her authority back, because what remains true
under these resolutions that we’re asking be vacated, is that at any
time as the enterprise administrator, Mr. Merte or anyone else they
bestow with that power as the administrator, can change it right back
to the way they had it or give anyone else access. And again, going
back to the statute, that directly violates the notion and the law that
the clerk has to have the sole custody of the papers and has to be at all
times the custodian, the one able to vouch for at threat of personal
liability of these records. And so even in this e-mail that we looked at,
even though Mr. Homier did agree that she should have -- that some of
those employees should only have read access, I still disagree and
think that it’s violative of the law. Well, let me be clear in the very first
sentence [of AA117] [Mr. Homier] said, I am not concerned about who
has enterprise access to the software. We're very concerned about that,
for all the reasons we've said; the enterprise access has to be the, the
control and custody has to be with the clerk by law.

(AA045-046.)

Thus, reversal and remand is warranted to enter judgment for the Clerk as to
the Board’s undisputed violation of her duty to make charges and credits to
Township’s accounting records and to prepare and maintain the journals and
ledgers, and to vacate Resolutions 2021-31 and 2022-05, which were the vehicles
that provided the improperly delegated authority to the Township Administrator to
allow these violations to occur.

As set forth above, when the Supervisor initially proposed the first change to
the Township Administrator’s job description in August 2021, he promised that its

“Intent” was not to “conflict with a, you know, statute,” and if anyone interpreted
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the language contrary to the law, the Board could clarify: “Oh, no; that’s not what it
meant.” (AA073.) The Township’s attorney reiterated at that meeting that, if
anyone interpreted the Supervisor’s proposal to mean that the Clerk no longer
holds authority over the Township’s general ledger, then such “interpretation
would be incorrect.” (AA071.) Yet, that is exactly what happened in May 2022 under
the authority of these Resolutions 2021-31 and 2022-05.

As the Clerk’s counsel argued to the Circuit Court:

And [the Supervisor]| says, that could happen, that’s possible, and if
that happens, if that interpretation is, you know, there’s a conflict
with, you know, statute, then we can clarify that, oh no, that’s not
what it meant. That’s what the supervisor convinced everyone. Don’t
worry about this sort of gray language, we’ll make sure that we'’re clear
that we didn’t intend to violate the law. And then Mr. Fink responds,
he says, well, my answer to that is you can have your administrator
prepare and administer any report you want, as long as it doesn’t
infringe upon the statutory authority of the treasurer or the clerk. And
the supervisor I assume would be delegating some responsibility and
authority there.

So, I mean, you can probably guess where I'm going with that, is that
what we saw 1n practice, and we’re going to give exact examples, that
1t was not later interpreted to be compliant with the law; it was an
exact 180 of what the supervisor said right here. It was interpreted so
that it could be used as a sword to take away financial authorities that
are the clerk’s statutory authorities.
(AA043.) This is why Resolutions 2021-31 and 2022-05 must be vacated. The Board

could not deny this violation, and the Circuit Court failed to address it. Reversal is

warranted.
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I1. This Court Should Award The Clerk Her Attorneys Fees And Costs

Or, Alternatively, This Court Should Remand To The Circuit Court

To Consider The Fees Issue In The First Instance.

“As a general rule, attorney fees may be awarded only when authorized by
statute or court rule.” McKim, 158 Mich App at 207, citing State Farm Mutual
Automobile Ins Co v Allen, 50 Mich App 71; 212 NW2d 821 (1973). But, as McKim
noted, “[u]nder certain circumstances, however, the appellate courts of this state
have recognized an exception to this general rule when a public official incurs
attorney fees in connection with asserting or defending the performance of
his or her legal duties.” 158 Mich App at 207 (emphasis added), citing Smedley v
City of Grand Haven, 125 Mich 424; 84 NW 626 (1900), Exeter Twp Clerk v Exeter
Twp Bd, 108 Mich App 262; 310 NW2d 357 (1981), and City of Warren v Dannis,
136 Mich App 651; 357 NW2d 731 (1984), leave denied, 422 Mich 932 (1985). The
decision to award attorney fees is discretionary in the trial court. McKim, 158 Mich
App at 207.

The McKim court affirmed the trial court’s award of fees to the prevailing
clerk. The same result is warranted here, as the Clerk has endured much in order to
safeguard the checks and balances of Scio Township and to assert and defend the
statutory duties of the clerk’s office.

It must be noted that the McKim court registered its “dismay that as a result
of what can best be characterized as a squabble between township officers, the

parties have expended” taxpayer funds and “have no doubt burdened the resources

of the trial court.” 158 Mich App at 208. The McKim court considered it “an affront
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to the legal system and the township’s taxpayers and an embarrassment to the
parties.” Id. The Circuit Court was of the same mindset, (AA040, AA054), but
ultimately did not reach the issue of a fee award to the Clerk because it granted
summary disposition for the Board.

The Clerk likewise deeply regrets the state of affairs on the Board, but she
should not have to shoulder alone the burden of defending the Office of Township
Clerk and her protecting the fundamental checks and balances over the public
funds of Scio Township. Unlike her adversaries on the Board, the Clerk is a career
civil servant. (AA006.) She earned her Master’s degree in Public Policy from the
U.C. Berkeley Goldman School of Public Policy in 2004 and has worked for and with
local governments since 2000. (Id.) In responding to the Circuit Court’s inquiry
about taxpayers being responsible for a fee award, counsel for the Clerk argued:

Unfortunately, Your Honor, I think that is the case, and I think one of
the considerations that really weighed heavily on the clerk in this case
was taxpayer money versus the eroding of the checks and balances
that she’s concerned that’s happening here and the eroding of the
clerk’s office and what is really for the ultimate greater good of the
citizens of the township, and if it’s to spend money now to safeguard
those things, that was a calculated decision.

(AA040.) Counsel further argued:

Certainly, we don’t like to sit here asking for taxpayer money My client
didn’t like putting a target on her back and filing this suit. My client
didn’t like getting the ire of the entire board and in some cases
negative media attention. But I think we've established that the
violation here was real, substantial and egregious. And when that
happens, a public servant like the clerk, who has been her entire life,
took the hard gulp and says, whatever the consequences may be, we
need to right this wrong. And the board is being insured. And so they
don’t feel this litigation as much as the clerk does, but she did what
she thought was right to correct this, and we're asking that she not
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shoulder that burden alone, that she did a service to the township to

make sure that the powers were adequately set where they’re supposed

to be by constitution and statute, and therefore, that the court exercise

its discretion and we would submit our bill of costs if fees were

awarded at whatever date the court determines.

(AA047-048.) Plante Moran’s Audit Report further demonstrates that the wrongs
the Clerk set out to right made the Township vulnerable, including presenting
material weaknesses in the Township’s internal controls that could permit the
misappropriation of assets. (AA124-125.) The Clerk has also participated in a
mediation with the Supervisor in the past and made many pleas to the Board to
reconsider and change their conduct, to no avail.

It would not be exaggeration or hyperbole to say the Clerk has been bullied
by the Supervisor. Not every instance (not even close) is at issue on this appeal. But
suffice it to say, the Clerk’s courage to stand up for her office should be recognized
and she should be made whole for the extreme burden she has undertaken for the
good of Scio Township residents and to uphold the Michigan Constitution and
Michigan law. The Clerk respectfully submits that, because this Court has all of the
facts and law before it, that it make the decision now and remand to the Circuit
Court with directions to award the Clerk her attorneys fees and costs. Only in the

alternative, the Clerk requests that this Court remand to the Circuit Court to

decide the fees issue in the first instance.

CONCLUSION AND RELIEF REQUESTED

This Court should reaffirm McKim in a published decision and reverse the
decision of the Washtenaw County Circuit. The Clerk requests that this case be

remanded to the Circuit Court with directions to (1) grant the Clerk’s motion for
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summary disposition under MCR 2.116(C)(10); (2) deny the Board’s motion for

summary disposition under MCR 2.116(C)(8) and/or MCR 2.116(I)(2); (3) vacate the

Board’s invalid August 17, 2021 Resolution 2021-31 and February 22, 2022

Resolution 2022-05; (4) reinstate the Clerk with top administrative authority over

the Township’s papers, records, and books including the journals and ledgers within

the Township’s BS&A software; and (5) award fees to the Clerk. The Clerk requests

that this Court give its decision immediate effect under MCR 7.215(F)(2).

Dated: February 6, 2023
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